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COPYRIGHT AND NEW TECHNOLOGIES

WEDNESDAY, NOVEMBER 20, 1985

House OF REPRESENTATIVES,
SuscoMmmMITTEE ON CourTts, CiviL L1BERTIES,
AND THE ADMINISTRATION OF JUSTICE,
CoMMITTEE O THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant te call, at 10 a.m. in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Mazzoli, Boucher, and
Moorhead.

Staff present: Michael Remington, chief counsel; Deborah Leavy,
ci)urlxisel; Joseph V. Wolfe, associate counsel; and Audrey Marcus,
clerk.

Mr. KAsTENMEIER. The committee will come to order.

Without objection, the subcommittee will permit today the meet-
ing to be covered, in full or in part, by televigsion or radic broad-
casljts and/or still photography, pursuant to rule V of the committee
rules.

This morning, the subcommittee turns its attention to the subject
of copyright policy issues arising from new communications tech-
nologies.

Qur hearing today is an ocutgrowth of the subcommittee’s hear-
ings during the 98th Congress on copyright and technological
change, and the Congressional Copyright and Technology Symposi-
um held last vear.

We now continue our inquiry into copyright questions that have
risen from the development of new communications technologies
which were certainly not foreseen when the copyright law was re-
written in 1976.

o areas of concern involve low-power television and satellite
communications. Low-power television is a new service authorized
by the Federal Communications Commission in 1982, and is de-
signed to provide local television service in markets underserved by
conventional television.

Ultimately, such low-power television could serve communities
such as local radio stations serve such communities today.

However, existing copyright law creates some confusion with re-

t to transmitting local low-power television station signals via
cable televigion, because the law can be construed as defining such
signals as distant signals, subjecting them to royalty fees, thereby

(1)
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limiting the ability of these low-revenue stutions to provide televi-
sion service.

Consequently, I have introduced legislation, together with Con-
gressman Boucher, that will clarify that low-power television is not
to be subjected to copyright royaity fees when retransmitted by
cable television within certain defined limits.

That bill, H.R. 3108, is on the table.

[Copy of bill H.R. 3108 is reprinted in app. 1]

Mr. KasrEnMEIER. The Earth stations, known as satellite dishes,
are being used by pecople in variou8 areas of the country because
they are not, frankly, served by cable television. It is obviously too
costly to provide cable service; it is too difficult to stretch cables
along country roads. It is almost as difficult as electric service was
50 years ago in rural areas.

So the viewing interests of rural families are especially implicat-
ed here. Also, i.: 3ome regions, the hilly nature of the terrain
makes it difficult for people to get good TV signals off the air.

Individuals i1n these areas, therefore, are in some caszses buying
dishes—in increasing numbers—to enable them to receive program-
ming directly from satellites.

Some 60,000 Earth stations are sold each month, we are told, and
industry officials estimate that approximately 1.5 million dishes
out there will multiply to perhaps as many as 10 million by the
year 1990,

The Communications Policy Act, passed by the 98th Congress, le-
galizes ownership and use of Earth stations. It algso encourages the
development of scrambling systems as one means of gaining protec-
tion for the commercial integrity of satellite distribution systems
under communications law.

By its expressed terms, the cable deregulation legislation did not
affect copyright. Nevertheless, questions concerning copyright im-
plications of Earth stations, including their impact on cable com-
pulsory licenses, have been raised.

And 80, these questions and others related to new technology will
be explored by the subcommittee today.

Our leadoff witness this morning i1s the new Register of Copy-
rights, Ralph Oman. This is Ralph’s first appearance before the
subcommittee, and 1t is a very great pleasure to welcome him.

He, of course, is no stranger to this subcommittee, having served
for many years as counsel to the Senate Judiciary Subcommittee;
in fact, prior to being named Register, Ralph Oman was the chief
counsel of our sister Senate subcommittee, the Senate Judiciary
Subcommittee on Patents, Trademarks, and Copyrights.

1 think all of us join in congratulating Ralph Oman on his new
job. We laok forward to working closely with Mr. Oman during his
tenure in office. I note that you are—just historically—the young-
est Register of the Copyright Office. We hope that job does not pre-
maturely age you.

We greet you, and we ask you to come forward. I note that you
have a comprehensive, 60-page statement, which is more than we
would ask anybody else to contribute to us. If you would sumina-
rize it, 1 will commend for reading the Register's 60-page state-
ment, and it will appear in the record, without objection.
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Mr. Oman, you might wish to introduce your colleagues, al-
though they are well-known to this committee, for the record.

TESTIMONY OF RALPH OMAN, REGISTER OF COPYRIGHTS AND
ASSISTANT LIBRARIAN OF CONGRESS FOR COPYRIGHT SERV-
ICES, ACCOMPANIED BY DOROTHY SCHRADER, GENERAL
COUNSEL, AND PATRICE LYONS, SENIOR ATTORNEY-ADVISER

Mr. OmMaN. Thank you very much, Mr. Chairman.

It is a pleasure to be here. On my right, your left, we have the
General Counsel of the Copyright Office, Dorothy Schrader; and on
my left, your right, we have Patrice Lyons, a Senior Attorney-Ad-
viger in the General Counsel’s office.

I am pleased to appear before you today on the general subject of
the new communications technologies and their impact on the
copyright laws, and on the specific proposal to clarify the copyright
status of low-power television signals.

I will discuss H.R. 3108 and the low-power television issue first.

When Congress enacted the Copyright Act of 1976, the retrans-
mission of broadcast programming by cable systems was the focus
of considerable attention. Many of the new distribution services
were not even contemplated then; as you have mentioned, low-
power television was one of those unknown services.

Last year, the cable industry asked the Copyright Office to give
them guidance phout the status of low-power television signals—
whether or not they were local signals for purposes of computing
the cable compulsory license royalties. As you know, the cable sys-
tems ordinarily pay no royalty for these local signals, only the dis-
tant signals. The Copyright Office held a hearing, and we conclud-
ed that the copyright law is, in fact, ambiguous on this point.

As you have mentioned, Mr. Chairman, you have introduced the
bill, H.R. 3108 It would amend the copyright laws to clarify that
low-power television signals are, indeed, local signals, and provide
a clear demarcation between distant and local stations.

The Copyright Office supports enactment of this legislation, with-
out amendment.

Mr. KasteENMEIER. May I interrupt by saying that, in terms of
the history of this, on November 29, 1984, your General Counsel
who sits to Jrour left wrote us a letter (Senator Mathias and myself)
which could be part of the record. That letter i8 a basis for the leg-
islation introduced, and for raising again this issue, which reflected
the notion that, in a sense, this should be clarified by statute, even
though in the interim, the Copyright Office could make a tentative
decision on the matter. ¥or purposes of clarification, ultimately the
statute ought to be changed.

Mr. OMmAN. Fine, and we will do what we can to help you move
that legislation toward ultirnate passage.

Now, I would like to turn to the new commaunications technol-
ogies and their impact on the copyright law.

Earlier, Mr. Chairman, you were mentioning the history of tele-
vision. Advertiser-supported, over-the-air broadcast television, back
in the early fifties, was considered an important innovation. In the
seventies, with the advances in satellite technologies, we saw the

*
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introduction of a host of new ways to distribute video and audio
programming to the public.

nder the leadership of Charlie Ferris, the Federal Communica-
tions Commission unleashed new forces in the communications in-
dustry, including the use of satellites to transmit cable program-
ming.

And just recently, the FCC has given the green light to direct-to-
home satellite services, the latest advance being the use of fixed
satellites to transmit video programming to owners of domestic re-
ceive-only Earth stations, known in the trade as satellite dishes.

Besides encouraging the rapid increase in the use of satellites to
distribute information and entertainment programming to the

ublic, the Commission has also nurtured the development of

ACE services.

‘These services are a combination of nonsatellite and satellite
technologies, relying primarily on terrestrial means of delivering
the signals to the consumers; they include subscription television,
multi-point distribution, MDS, satellite master antenna television,
known as SMATV, and to a minor degree, teletext systems,

And they have joined conventional broadcast television in offer-
ing the public an increasingly varied selection of programming for
private viewing.

In my prepared statement, I have described, in those 60 pages,
the emerging distribution services.

his new bank of distribution systems (%'eatly increases the audi-
ence for copyrighted works. Since the ;;yright Act’s concept of
ic,

public performance is not technology-speci the act covers all of
these new distribution services.

In general, a public performance occurs if a copyrighted work is
transmitted to a place open to the public or to members of the
pll.lblic capable of receiving the signal at different times or different
places.

The mere private reception of a performance—in other words,
rivate home viewing—is not a Eublic erformance, and therefore,
oes not now give rise to copyright liability. _

Certain public performances are exempt or subject to other limi-
tations, wﬁich I won’t get into here. While certain specific new
technologies fall within an act’s many exemptions and limitations,
these are not always clear.

For example, I can’t say for sure whether or not satellite master
antenna systems are eligible for the cable compulsory license. The
law on this point isn’t clear. )

My prepared statement discusses the other copyright policy
issues raised by these new technologies. They include the unau-
thorized private reception of copyrighted works, the scrambling of
signals to protect proprietary interests, and to inhibit commercial

iracy, the piracy of U.S. satellite signals in foreign countries that
ball within the satellite’s footprint, and the transmission of data
ases.

We raise many more questions than we answer in the pr?ipared
statement, and {hOPe you find that useful in getting the debate
rolling.

Historically, the copyright law has played a msjor role in ensur-
ing the continu«¢d availability of video and audio programming.

9
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The current proposal to amend the communications law to declare
a moratorium on scrambling of signala or the proposal to establish
a compulsory license to guarantee access to signals, do not take
this long copyright history into account.

The copyright law is clearly a proper vehicle to deal with the
issues raised by the private reception of satellite-delivered pro-
gramming.

I urge the subcommittee to study these issues from that unique
copyright perspective, not just to consider it a matter of cornmuni-
cations law. I suspect this is the subcommittee that will do that,

Mr. Chairman, the Copyright Office stands ready to help you and
the membpers of this subcommittee in your efforts to adapt the
copyright system to these miraculous new technologies. And I wish
to extend my personal offer of assistance.

Ma, Schrader, Ms. Lyona and I would be pleased to unswer any
questionsa. We have divided up the various technologies among us,
and we will respond to your questions as appropriate.

Thank you very much.

[The statement of Mr. Oman follows:]
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STATEMENT OF RALPH OMAN
REGISTER OF COPYRIGRTS AND
ASSISTANT LIBRARIAM OF CONGRESS FOR
COPYRIGHT SERVIGES

BEFORE THE SUBCOMMITTEE ON COORTS, CIVIL
LTZBERTIES AND THE ADMINISTRATION OF JUSTICE
HOUSE COMMITTEE ON THE JUODICTARY
99th Congress, Firast Seassion
Rovember 20, 1985

Mr. Chalrman and members of the Subcommittee, 1 am
pleased to Aappear before you today on the general 8Subject of
the 1lmpact on the copyright law of new communications technol-
oglea, and on the specific propoaal to clarify the copyright
status of low power television signals (H.R. 3108).

A varlety 0f new methods for transmitting copyrighted

works to the publiec has beer dewveloped 1In recenc years by a

combination of new technologies (especially, the proliferation

of aatellites, Llmprovements 1n earth recelving equipment., and

lmprovements in addressable convertera) and by new regulatory

policles {(e.g., changes in spectrum =z2llocation, new authoriza-

tiona for direct broadcastcing services, multichannel multipoilnt

distribucion services, and low power television, ecc.) Afrter

commenting on the specific i{ssue of low power television and

H.R. 3105, we will 1) note several copyright policy 1lasues

relating to the transmlssion of copyrighted works: 2) review

the basic provisions of the copyright law and of the Cable

Communications Pollcy Act of 1984 1In the context of these

1ssues: and 3) describe and brliefly review several of the newy

programming transmission services 3such as direcc

broadcast




ratellices (DBS), multipoint discribucion gervices (MD3),
mulcichannel mulcipoint discribucion services (MMDS)., gacellite
master antenna uaystems (SMATV'a), and celetext dliscribucion
systems. The cransmission service m2Y involve sacellice tech-
nology alone or cerrescrlal cechnology alone, or frequentcly a
conbinacion of the two. Under the Unlted Staces Copyright Acc.
while different exemptions or liwmitcacions may apply to cerctailn
transmisslon services, the concept of publie performance 1/
appears broad enough to cover cthe transmission of copyrighted
works to the public by each of the services surveyeada 1in chis

statement.
I. LOW POWER TELEVISION (LPTV)

Iin 1982, cthe Federal Communications Commiassion (FCC)
authorized the establishment of lgow power ctelevision scacions

encicled to originate programming. See 47 Fed. Reg. 21468

(1982). on_recon.. 48 Fed. Reg. 21478 (1983). By 1984, 117 low

power television stacions had gone on the air and an additional

"Public performance" under the 1976 Jopyright Act broadly
includes acts which "cransmic or otroerwize communicate a
performance or display of the work to...{. ~ublic place)...
or to the public, by means of an; ravice or process

whecher the members of the public capable of rTecelving che
pesrformance or display receive {t In the same place or in
separate plAaces and at the same time or different times."
17 U.S.C. §101. The relevant definitions of "publiecly",
"perform" and "to transmit" are not ctechnology-specific,
and include "not only the 1nitial rendicion or sﬁowing. but
also any further act by which thic rendition or showing is
transmitcted or communicated to the public.”™ H.R. 94-1476,
94th Cong., 2d Sess. 63 (1976) (1976 House Report”).
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259 conastructlon permits were granted, Lotterles for new

conastructlion permicts are held every month; the FCC 1s expected

to grant up to 4,000 of these permlts.

Seccion 111(¢) of the Cupyright Act of 1976, ticle 17

of the United States Code, established a compulsory licensing

syastem under which cable systems mAY make secondary transmis-

siona of copyrighted works, This compulsory licenze 1s subject

to various conditions.,. Including the requlirements that cable
systems file Statements of Account sSemi-annually and pay statu-

tory royalcty fees 1in accordance with section 111(d)(2). as

adjusted by the Copyright HRovalty Tribunal In accordance with

section B801(b){(2). The broadcast station whose signal 1is

retransmitted musat be licensed by the FCC (or by the equivalent

governmental authoricy In Canada or Mexlico).
. Under cthe cable compulsory licensing system, the

Statements of Account and statutory rovaltles which cable

companies submit to the Copyright o0ffice must rveflict and

identify the carrlage of "local" and "“discant" signals. The

difference is critical aince large cable systems whnse
gemiannual gross rvecelpts exceed $214,000 compute thelr
copyright royalties beyond the nminimum fee 2/ on cthe basla of
thelr carrvrliage of "distant"” signals. 1€ the LPTY signals are
regarded as "local" for copyright purposes, the large cable

systems could carry them without any additlonal rovalcles above

All cable systems paY a minimum fee for the privilege of
making secondary transmissions. irrespective of gross

receipts or actual distant =signal carriage. 1?7 U.S.C.
111{dX(B) (1), (C) and (D).
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the minimum £ees. As rthe agency responaible for the filing of
Statementas of Account and the collection o©f royalties, rthe
Copyright Office was asked by the Lnterested remitters how LETV
statciona should be regarded for purposes of calculacing
rovalties,

Since the Copyright Acr was enacted In 1976, rthe

relevant sectlon 111{(f) definition refers to the type of tele-

viasion broadcast station thar the FCC required cable systems to

carry on Aprll 15, 1976, Under one interpretation of the Act,

gsince the low power televislon station catepory did not exist
in 1976, such gtations could not be considered “must-carry"
stations under the FCC rules 1Iin effect on April 15, 1976.3/
Even before the court mandated elimination of the must-carry
rules:. the FCC did nor require cagble retranamlsalon of low
power televialon statlons.

In response g requests by LPTV representatives the
Copyright OCffice held a public hearing on October 12, 1384, for
the PpPurpose of ellciting comment on the correct Llnecerpretation
of the Copyright Act as it relates to the gratus of signals of
low power television statifions retransmitted by cable systems.

LPTV and cable systems rTepresentativea argued rthat
LPTV signals were local for copyright law PpPurposes, either
because in terms of signal strength and geographical coverage

they were clearly local, or because LPTV ghould be analogized

1976 House Report at 99.
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to ctranslator sztatlons which were recognizcd as local in 1976,
and that lcss than full power television stations must be con-
sidercd local.

The Copyright Officc concluded, on the basisg of the
statute, the legislative hiatory, and the adminisctrative
hearing record, that the atacus of low power television
stations under the cablc compulsory licenase is ambiguous. The
Office sugpested that legislative clarification, as discussed
in comment letters €iled by you Mr. Chairman and by Senator
Mathias., would bec welcowme. Pendling cthat clarificartion, the
Office accepts for filling and does not gQuestion cable Statc-~
ments of Account that report LPTV sipnal carriage as local.

Mr. Chairman, you and Senator Mathias have now intro-
duced companion bills (H.R. 3108 and S. 1526) that would amecnd
the Copyright Act’'s definition of "local service area of a
primary transmitter'" to clarifty that LPTV signals are indeed
local signals. The rtext of the billas is consisctent with Cthe
policy objective, and the Copyright Office supports enactment.
We are not aware 0f any opposition rto the bills. Although cthe
Motion Picture Association 9f Americsz had expressed concern in
written comments to the Copyright Qffice about the dividing

iine between “"distant” and "local" low power stations., the textc

of the bill now provides a clear demarcation: the signal is

local wichin 35 miles of the transmitter sitec, except where the
LPTV station is located in a top fifry metropoliban arca., in

which case the stcandard i3 20 miles from the transmitter site.
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1I1. OVERVIEW OF COPYRIGHT POLICY TOUWLES ARISING FRG JHE
TRANSMISSION ©F COP/R.GHTED WORKY: BY SAIELLIT.
OR OTHER COMMUNICATIONS SF . .YICFHS

A panoply of new vidsz~ an.' ¢adir * prog "uam discribucion
services has blossomed aince 170 ander the cercile combination
of improved cormunicacions ceechnologies and a hospicable
regulatory climate. The program services in virtually every
case 1involve cthe transmisgsion to the public of copyrighted
works. In this section we identify and present an overview OFf
actual or potencial copyright issues relatcing to these
communications developments. These Llasues are: unauthorized
private reception, scramirling of signals, piracy of Uniced

Srcates program signals abroad. and transmissions of databases.

A. Unauthorized private reception.

Under traditional copyright law, no liability exiscs
for che private performance of works. Broadcastcing. whether by
conventional terrestrial methods or by satellite, is a public
performance if the public is capable of receiving the perform-
ance, even though reception oeccurs in private. Moreover, the
uwnauthorized reception of a performance, in a public place. or
the further distriburion of the performance, infringe che

copyrighe in rcthe work performed. unless cthere iIs a upecific

exenmption, such as 17 U.5.C. 111¢a)rty or 110(5>. Mere

reception of a performance in a private home. however. is not

an acct of copyright infringement under existing copyright law.
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Satellite delivery of copyrighted works either by
direct broadecasting or satellite-to-cable, means that cthe
signal containing copyrighted works may be interceprted by
persons in the United States or abroad who are nnt part of the
copyright owner's inctended audience.

The use of satellices co deliver copyrighted

telecommunications programming, from networks to affiliactes,

from program originaticen services to cable 9ystems, or by

direct broadcast has incereased the opportunities for persons to
receive the signals originated by networks or pay-television
systems either prior o ctheir £firsct aucthorized terrestrial
distribution or, without entering into a contract wicth cthe
pay-tv supplier or his or her lgeal outlet (usually a cable
television system). These realities, ocecurring ivn a sociecy
long used to indirect payment for ctelevision programming and
oriented ctoward maxlmizing access to art and informaction, have
created major pollcy dquestions for private industry, consumer
groups, the eourts and the Congress.

Among the manyY questions are: should cthe copyright
law proteckt authors and copyright owners agalnst unauthorized
reception in private of thelr works? ls effective protection
of the merging media ©f disctribution already emerging ac che
state and federal levels within the framework of

telecommunications law? Can or should distincetlions be made
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between the copyright liabllitlies of Lndividuals who recelve
wlthout authorization satellite derived silgnals and those

commerclal enterprlses which facllitate such reception?

B. Scrambling of aignals.

In order to 1lmpede unauthorized reception of thelr
satellite borne 9ignals--by gprivate viewers and by those who
actually "pirate" programming (by recelving and redliatributing
program-carcrylng slgnals for commerclal gain)--some copyright
holders and distributors have gtarted to. or intend to,
seramble thelr signals. Apart from the use of scrambling as a
means o0f practieal self-help against these actlvities, a
questlon arises as®s to yhether the encrypted and unencrypted
nature of a transmlssion does, can or ashould mark an
esgentlially prop-ietary boundary. While a kernel o¢f this
aspect of scrambling is to be found 1n seetion 111(b) of the
1976 Copyrightt Act., tne most significant development 1n this
regard has been the enactment ©f the Communications Polliecy
Act, 4/ which encourages the development of scrambling systems
as one means of galining protection for the commercial lntegrity

of satellite distribution systems under communications law.

On the other hand, some maembers of the public belleve

they have the right tu recelve satellite programming., and
legislation has been introduced to declare 4 moratorium on the
scrambling of =signals or to establish a compulsory license

permitting access to signals. H-R. 1769 and H.R. 1840 have

L. 98-549.
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“een Ilntroduced Iin rhis Congress to amend the new provisions of
the Cable Act on iIinterception and recelpt of garellice cable
programming for private viewing. H.R. 1769 would amend the
Communlcations Acr of 1934 by imposing a two-year ban on the
encryption O0f gatellite cable pProgramming. The stated Ppurpose
of the bill would be to allow time for the establishment of
effectlive llicenailng systems before encryptlon becomes well-

established. (Some cable programming services such as Home Box
Office, Inec.

{(HBD? are Ln rhe midsrt of earablishing acrambling

systems.)

H.R. 1840, and 4irs Senate companion bill S. 1618,
would wvest the FCC with broad. new authority to create a
compuls3>ry llcenae for the private viewlng of scrambled
sacellire signals. The FCS would set the prices, terms, and
condlitions for the receilpt of such signals. The bill would
also prohibile price discriminatton agalnst backyard dilsh owners
compared wich cable subscribers and would prohiblt any
practices cthat would force dish owners to lease or purchase
decodlng equlipment from particular authorized sources.

The cable 4Lindustry and cable programmer represen-
tatives contend that thege bills would effectlvely preclude the
major options established by the Cable Communicaciona Policy
Act of 1984 for product control and securlty of pay tel3wvision
programming by the program suppllers. They argue that 1t is
reasonahle Cto

requlre dilsh opwners who receive pay television

programming o pay a falr price for it just as cable
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subscribers do. They stress that gome satellite programmers
have developed marketing plans to tap the backyard dish owners®
market.5/

Vexing policy questions arise pgut of the possibilicy
of satellite s8ignal encryotion: should the copyright law be
amended to ensure publtc access Co satelltte-deltvered

copyrlghted materfals? How could this be done? Would

compulsory licensing systems assuring remuneration to program

suppliers in exchange fgy direct consumer access to satellite
signala be compatible with authors' rights? Would such a ays-
tem amount functionally to a compulsory license-supported DBS
system? Who would share In any such system of royalty collec-
tton? Should the encryption of gsignals become a more inclustve
and express dlviding 1line between the rights of viewers to
privately perform works and the public performance rights of
authors and copyrlght holders? Is the evolution of state and
federal 1law wlth respect toc protectlion of communications

services complementary or Iin conflict. one with the opther?

Serambling proposals include mechantiams through which
backyard dish owners may purchase pay television, either
through designated local agants of the satellite
programmers (the local cable systems} or directly from the
programmers themselves (vita an B800- telephone number).
Arguably, the economics of the industry, which Ffavor
maximizacion of subscribers to the programmlng., would
provide strong incentives tp programmers to establish falr
and reagonable rates for access to the programming by
backyard dish owners that would be comparable tgp the Tates
charged cable subscribers for the same programming.
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Insofar as cop¥rightable materials are concerned, should a
national regime of protection be preferred given the preemption

of state power in the 1976 Cop¥yright Act?

C. PFPiracy of U.S. signals in foreign countries.

Unauthorized interception and distribuction in foreign
countries ©of U.S5. satellite signale containing copyrighted
works has been a matter of concern by U,5. interests for wmany
vears. The problem is particularly acute in the Caribbean area.
Central America, and Canada to the extent Chese areaa fall
within the "footyrrint” of U.S5. domestic satellitea. rtranswmit=-
ting programming to iihe United States public. Ratification of
the Brussels Satelli’e Convention may encourage other countries
to join the Convention and protect againgt unauthorized
distrlbucion of signals. While the Convention would serve as

an effective legal framework for resolution of the problem of

unauthorized reception and redistribhution of program-carrying

signale., it is not responsive to rthe question of unauthorized
reception in homesa. Of perhaps future relevance ia the expreas
exclusion of direct broadcast satellite signals from the scope
of the Convention.

U.8. copyright owners have sought and obtained provi-
sions in trade legislation and the Caribbean Basin Initiative
which regquire some assurance by the foreign beneficiaries of

the legislation that they adequately protect U.S&, intellectual

6. CBERA expressly addresses the problem of szatellite slignal
piracy by requiring government entities in beneficiary
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property. ilhcluding copyrighta.6/ This legislation and others
concerned wWith access to the U.S5. nmarket hy Eoreign craders
condition the availability of preferential trade benefits upon
the recipientcs’ "adequate and effective” protection of
intellectual property.

To what extent do the two major {nternational <opy-
right conventions?/ and the Brussels Satellite Convention
afford adequate protection Efor U.S. copyrighted works against
unauthorized reception and distributfon of satellite signala?
Do trade~based reciprocal measureg hold significant promise for
ensuring adequate protection for U.S. copyrighted works 1In
foreign countries. or are they less preomising {n the long-run
than efforts to ensure full compliance with existing copyright
and satellite conventions and efforts to encourage wider
acceptance of these conventions? Should U.S. effortcs be
directed toward development of domestic copyright and commbuni-
cations law policies that would ensure full compensation for
satellite transmission of copyrighted works at the gource of

the transmission?

states to gease rebroadcasting, without authorization.
program-carrying satellite signals. as a mandatory
elipibility cricterion. Pub. L. 98-67., Secs. 212(b)(5).

7. The Universal! Copyright Convention. of which the United
States {38 a wmember, and the Berne Convention for the
Protection of Literary and Artfistic Works. of which the
United States is not a4 member.

22
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D. Regulation of prograpmin® and other services not considered
Ca ® AATVLCESE.

While the Cable Communicacions Policy Act aof 1984

improves conaiderably the legal structure for the furnishing of
"cable services,"” 1t does not include within the meaning of
that term "'active' informaticon services such as ac-home
shopping and banking that allow transactions between subscri-

bers and cable ©Operators or third-parties. Similarly, a cable
setvice may not provide subscribers with the capacity to commu-
nicate instructions or cemmands to software programs such as

computer or yvideo games or statistical packages that do not

retrieve information and that are astored In facilities off the

subscribers' premises."8/ The one way transmission of video,

textual, data and cother material 18 covered.

The mnature and scope aof protection for copyrighted
dacabases has been gQuestioned in recent litigation. What
constitutes a “fair use” in connection with "factual” works is
unsettled. The applicatlion of the exclusive rights in §106 oF

the 1976 Act, as well as limitations on these rights, such as

that in §110(5), to new methods of transmission could usefully

be studied further,

€. Report on H.R. 4103 of che House Comm. on Ener and
Commerce, H.H. Reps No. 983-934, O9Bth Cong.., Zd sSess. &2
(1984) ; see alsoc 50 Fed. Reg, 18637. 18639 (1985),

23
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I1I. PROTECTION FOR SATELLITE~-DISTRIBUTED
PROGRAMMING UNDER THE COPYRIGHT ACT ARD 3%£633 ARD 705
OF THE COMMUNICATIONE ACT

A. Protection for program suppliers under the Copyright Act.

1. Exclusive rights

One of the exclusive rights granted cto owners of
copyright is cthe right of public performance. 17 U.S.GC.
106(4). The cterms "perform” and "publicly" are breoadly defined
in 17 U.s.€¢. 101, to include the transmission of a performance
by any means to the public, includlng gatellices. The Copy-
right Act contains certain exceptions to the right of publie
performance, of which the most relevant are the exemptions of
seccionsg 110(3) and 111(a), and cthe cable compulsory license,
section 111(c)-(£).

Satellice distribucion of copyrighted programming i3
now commonplace:, efither by satellite to broadcast statlion. or
satellice to cable, links. Direct satellite broadcasting (DBS)
has been authorized by the FCC, but the medium has not proved
commercially viable yYect.

A public performance ctakes place when a copyrighted
work i{s cransmicted to the publi~t via satellice. In general.
the emitcing organization (a4 broadcas:t statlon, or a broadcast
or cable program service nec¢work) - -<uabject to full liabilicy
under the Copyright Act for authorizing the public performance.

Therefore these program services occur under licengse from the

owner o©of copyrighc. Section 111(b) of rche Copyright Act

provides chat satellite cable programming (such as HBO. ESPN,
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and CNN)Y and other controlled access propram services are

subject to the copyright owner's exclusive right of public
performance.

The reception and communlcation te the public of a
performance in a public place (for example, by turning on a
radio or television attached t© commercial scund speakers) is a
public performance and subject to 1liability unless one of cthe
apecific exceptlions applies. The £further distribution of a
performance of a copyrighted work in public is alsoc a public

performance. Under these principles. the reception of

satellice-discribucted nonbroadcast services in a bhar, wmotel or

hotel is apparently an infringement of copyright. (The lodging

exemption of section 111(a)(1}) does not apply to nonbroadcast
programming.) On the other hand, the private receptlion of a
signal in a private home and without further communication to
the public, would not be an infringement of copwvripht, aince
the performance is not public; this is true even if the recep=-

tion is unauthorized by the copyright owner.

2. Cable compulsgory license.

The retransmission of broadcast programming by a
cable system is8 aubjlect to the compulsory license of section
111. The statute sets the terms and rates of compensation; the
rateaz are sgsubject to adjusctment by the Copyright Royalty
Tribunal. The compulsory license has been invoked in carrying

a "superstation"9/ transmitted from the broadcasting facility

—— o,

9. Broadcast stations (such as WOR, WGN, and WTIBS) transmitted

nationwida to cable systems and their subacribers by means
OF resale satellite carviersa.
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via satellite and then digstributed to cable sSystems. Satellite
regale carriers licensed by the FCC have been held exempt from
any copyright liabllity for thelr retranamlasion actilvity under
17 U.S.C. 111 ¢a)(3) ("passive common carrier" exemption).

The Copyright Act does not grant cable system opera«
tors per ge Aany remedy agalnat "theft-of-cable saervice" since
they are ordinaclly neither the creators nor the owners of the
copyrighted programming they transmit. (To the limited extent
that cable system operators locally oxlglnate and own the
programunling, they would enjoy the righta of copyright owners.)

B. Protection for program suppliers and cable Operators under
$35633 and 705 ot the Communications Policy Act of 1984.

The Cable Communications Pollcy Act of 1984 (Cable

Act), among other achlevements, created two new private rights

of actlon (property rights Iin effect) under the communicationa
law ¢to protect agalnst unauthorized private reception of
satellite slgnals under certain clrcumstances. and to protect
agalnst theft of cable service whether the signal is relayed by
satelllite or rerrestrial means.

Te Unauthorized Receptlon of Cable Sercvice: Sectlon 633,

Section 633(a)(1) of the Cable Communlcarions Policy
Act of 1984 prohibilts any person Erom Llntercepting or recelving
"any communicatlons service offered over a cable System, unless
speclfically authorized to do so by a cable operator or as may

otherwise be specifically authorized by law.”10/ While former

10. Cable Communications Pollcy Actc of 1984, Pub. L. 98-549,
28rh Cong., 2d Sesg., sec. 2, 5633 (to be codified at 47
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§605 of the Communications Act of 1934 also included a prohibi-
tion againat the unautharized receptlon of communlcations
servicesa, ney 5633 of the rrLic Act ia particularly tallored to
the thefr of cable services, and provides criminal penalties
and clvil remedies for violationa of that sectfon. Former §605

of the 1934 Act did not contain speclfiec remedies for auch

violacrlionsa,.

Since there wmay be cases of thefr o0of cable aervice
that are not covered by §633, it ia noted in rthe relevant
leglslartive history that: "Nothing in this sectlon [§634. H.R.
4103, became §633, Cable Act] ls intended to affect the appli-
cability of existing Section 605 to theft of cable service, or
any other remedies available under existing law for theft of
service." 11/

The prohibition in §633 also extends to a person
asgisting in the interception or receipt of a comwmunications
service. Sectlion 633(a)(2) defines the term "asslat in inter-
cepting or recelwving'" to 1nclude "the manufacture or distribu-

tion of equipment intended by the manufacturer or distributor

{as the case may be) for unauthorized reception of any communi-

cations service offered over a cable system...." Accordiang to

the House Report, it was not the intent of Congress to subject

Report on H.®. 4103 of the House Comm. on_ Ener and
Tommerce, H.R. Rep. No. 98-93L4, 98cth Cong., 29 Sess. B3
(19847, Both the Senate and House of Representatives
adopted the explanations in H.R. Rep. No. 98-934, with
certain amendments. See Cable Telecowmunications Act. 130
Cong. Rec. S 14285 and R TZZ35 (dally ed. CGct., V1, T9B4),
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manufacturers, distributora o¢r retallers to liability wunder
that section 1If they do not provide a device or equlipment "with.

the 1ntent or specific knowledge that 1t will be used for the

unauthorized reception of cable aservice.'"12/ The primary aim

of subaectlion (a)(2) 1s ro prevent the mznufacture and
distribution of so-called "black boxes" and archer unauthorized
canvertera which permlt reception of cable 9ervices without
payment.13/

Penaltles or remedies for violationa of the prohibi.
ticn 1n §633(a)(1) are set forth in gubsections (b) and (e).
The sectlon alsa provides generally that any State or franchis-
ing authority may enact or enforce laws with respect to the
unauthorized ilnterception or recepcion of any cable or other
communlications service, even 1f the laws Ilmpose higher penal-
ties or sancclens. The criminal penalties for violations of
subsection (a)(1) of §633 are graduated. Any person whm wilil-
fully violates the section may be Elned not more than $1,000 or
lmprisoned fovr not more thanm © wonths, or both. Where the
violacion 13 not only willful, but far purposes of commerclal

advantage or private financlal gain,14/ the person is aubject

12. 1d. at 84,
13. 1d,

14. Id. The legislatlive history of §705 contalns explanatory
language in connectlion with the phrase "private finsncial
galn."” 130 GCong. Rec. 5 14285 (dally ed. Oct. 11, 1984).
Further, the term Ls defined in $§705(b)(5) as excluding
"the galn resultling to any individual for the privace use
in auch individual's dwelling unit of any programmling for
which the individual has not obtained authorization for
that wuse." Courts may look to this definition for
guidance 1In Interpreting the same term In §633 of the
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to a fine of not more than $25,000 or imprisoned fgr not more
than 1 year, or both, for the firstc offense, and not more than
$50,000 or imprisoned for not more than 2 years, or both, for

any subsequent offense.l15/ In this respect, the Houae Report

obaerves that "[t]lhe increased penalties ctriggered by wiilful

violationa committed for purposes of commercial advantage or

privace financial gain are designed in part to reach the pro-
duction of devices, or sale of equipmwment or services, intended
for unauthorized reception of services pcovided over a cable
aystem."16/

With respect to civil remedies., a "person aggrieved”
by a violation of $§633(a){1) may bring a civil action in a U.§8.
district court or in any other court of competent jurisdiccion.
In light of rthe broad language of §633{c) (1): ANy pPerson

agprieved by any wviolation of suhsection (a){l) may bring a

civil action . . ,." it appears likely that both copyrighe

owners and cable operatora may have standing to enforce this
new provision. It is not ¢lear, however, whether the clause
"as may otherwise be specifically authorized by law" in aubsec-

tion {(a){1) was intended to cover rights under the Copyright

—— o ——— - — T o ——

Cable Act.

15. An amendment was made to a similar provision in §705. The
word "offense" was changed to “conviction™ in §705(d4){(2)
"in order to clarify that more than one conviction, and
not a single convictrion on more than one violartion, is
what triggers the applicability of the higher criminal
penalties (which provide up to a $50.,000 fine and 2 years
impriaonment)." 130 Cong. Rec. S5 14286 {daily ed. Oct.
11, 1984). Although Eh_e‘Ec‘:mg‘e was not made in §633., it
may be argued that the intent was the same.

1d.
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Acc of 1976. The meaning of the rterm "any person aggrieved"
was discussed 1in connection wicth rthe use of rthe rterm 1in
§705(d){3)(A) of the Cable Act. In rthat context, the term was

viewed as coverlng owners pgf rightse in programwming as well as

senders of rthe signal embod}lng the programming.l17/

Civil remedies available under subsection (c) include
temporary and final 1injunctions, actual or sStatutory damages,
and full coats, including atrorney's fees. With respect po the
amount ©f damages. where a court finds rthar a4 violation was
committed willfully and for purposes of commercial advantage or
private financial galn, the court may increase the award of
aither acrual or scatutory damages Cto $50,000. In rthe event
the court finda a violator was not aware and had no reason Co
believe that his actsa constcitured & wviolarion of 6§633, the
court may reduce rhe award r¢ not less than $100.

2. Unauthori zed Recepbiion of Cercain Communications:
Section /Q5.

Specific provision has now been made in the Communi-
cations Act of 1934 for the protecrion of "sarellire cable
programming.”18/ As defined in new §705(b), "rthe rerm ’satcz2la-
lirte cable propramming' means video programming which 1is trsns-
mitcted via gatellire and which {8 primarily intended for the
direct receipt by cable operatora for their rertransmission to

S B B A R o T wm g am b am e W wm

17. See 130 Cong. Rec. S 14288 and H 12238 (dally ed. CGecr. 11,
T984).

18. The Cable Act amends the Communlcations act of 1934 b?
redesignatling former §605 as §705, and inserting "{a)"
afrer the section designation. The Act also adds new
subseccions (b)-(e) at the end of the exisating section.
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cable subgeribers.” Under the scheme adopted 1In $705 of the
Cable Act, any individual 1s £free to Intercept or recelve any
satellice cable programming for private viewing 1f che program-
ming involved ls not encrypted, and a warkecting system has not
been escablished aa provided Iin chacrt sectlon, Satellite cable
program suppliers are given a clear cholce by chls new provi-
slon: gscramble thelr signal, or establish a marketing aystem
for authorilzing private wviewing. The legislative hilsctory
elaborates on the terminology used 1IN new §705¢(b). Wich
reapect to the phrase "private viewing” as uaed 1n that provi=-

glon, 1le 18 noted that the term does not include "any recransa-

mission by so-called ‘private cable' or ‘satellite master

antenna television' asyscems. Nor 1s 1t econtemplated thak an

individual may redlstribute programming recelved by his satel-

lite equipment to the homes or rezldences of his nelghbors.

Nor 13 le contemplated that ’private viewling' 1includes diaplay

of satellite cable programming in the public area of an aparct-

ment building, condominium, or houslng complex, or 1In rtaverns,

restaurants or fraternal halls."19/ Further, cthe Iintercepktion
of the "satellite cable programming'” must be directly from che
satellite feed to come within the acope of §$705(b).20/

The exempticn in $705(b) applies only where the wvideo
programming transmitcted via sactellite is primarily intended for

the direct recelpt by cable operators for thelr retransmission

19. 130 Cong. Rec, H 12238 (daily ed., Oct. 11, 1984),
20. Id,
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to cable subsascribers. Wich respect to closed-circulic sporcs
and special evencs cransmissiona. It is noted In cthe leglsla-
tive history of that provision that:

Clesed-circuit sasporecs and sgpecial events
transmissions,., whether on a regular or ad hoc
basis may be primarily intended for viewing
by paying customers In public places where
local promocteras hawve acquired public perform-
ance righecs (e.g., movie theaters. atadis, or
public performance halla)}. If che gender of
such s cransmission licenses retransmission
righta te cerctain cable operators. one must
look to cthe facts ©of cthe case to determine
whecther this 1is the "primary"™ Lncenc of cthe
sender.21/

The Cable Communications Policy Act of 1984 does not
clarify the threshold issue of what communicacions are covered
by §705 in the firasc place. Section 705(a) [former §605]
provides thact: "This section shall not spply to the receiving.
divulging, publighing, or uclilizing the concents of any radio

communication which is ctranamiccted by any sestation for cthe use

of the general public...."22/ The new satellite cable program-

ming echeme in §705(b)-(e) would not come into play whare che
programaing is ‘'transmicted by sny scatlion for cthe use of che
general public.”™ In decermining the meaning of che exclusion-
ary language In §$703{a) of cthe Cable Act. it i# helpful co look
to the construction of former §605 of the Communicscions Ace of
1934. Congreas observed ILn cthe locislative history of the

Csble Act thact former §605 provided "broad protection against

Seccion 605, now &§705(s), was revised in 1982; the cerm
"broadcast" was deleted. See 47 U.S5.C. §605 (1982).
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the unauthorized interception of wvarlious forms of radio

comminications,” and that there was no Llntent to alter "those

broad protectiona.”23/

Case law comnstrulng former §605 of the Communications

Act of 1934 applied rhaec sectlion ¢€to subacription telaviaion,

multipoint discribution and other transmission services. AnN

earlier declision, that was recently c:ted by the Court of

Appeals for the D.C. (Clrcult 1in reviewing the FCC's Lnterim

direct broadcast satellite regulations,24/ involved restric-

tionse placed on the operation of a subseription music service

by FM licensees.25/ In Functicnal Music. the court did not

agree with the FCC's finding that the activicties of the fune-

tional music operators econst’tuted polnt-to=-point communica-

tiona. Referring to the definltion of broadcasting in the 1934

Act, the court atressed that Functlional Music's programming was

cf Llnteresgt to the general radio audlence and was apecifically

transmltted with the intent t¢ reach the public generally. Aa

noted Iin the DBS context. "the test for whether a particular

23, 130 Cong, Rec, 5 14287 and H 12237 (daily ed. Qecr. 1i1.
1984) .

24. 5ee Narlional Ass'n. of Broadcasters v. F.C.C., 740 F.2d
1790 {(D.C. Clr. 1984).

Functlonal Music, Inc. v. F.C.C., 274 F.2d 543 (D.C. Cir.
1958), certs denied, 361 U.5. 8i3 (1959); see also Charc-
well Communicatlons CGroup v. Westbrook, 637 F.2d 459 (6th

Cir. 19807; and HNational osubscriptlion Television v. 5 &
HTV, 644 F.2d 820 (Jth Cir. 19817. -
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activicy conatitutes broadcasting {a whether there 1s ‘'an

intent for public distribution’ and whether the programming ia
'of interest ro the general ... audience.'"26/

Unlike former 8605, expresa provialon has been made

in amended §705 for criminal peralcies and civil remedies for

viclarcions of cthe protections afforded by cthat gecrion.

Secrion 705(e) added by the Cable Acr to the Communications Act
of 1934,

citle 47 U.S.C.., also providea that the specific reme-

dies in §705 do not "affect any right, obligsation, or liabilicy

under tircle

17, Uniced Stares Code, any rule., regulation., or

order thereunder,.

or any other applicable Federal, State, or

local law." With rthe exception of the change of the word

"conviction" for "oEfense™ 1in §705(d)(2), the penalties and

remedies under %705 are generally the same as those deacribed

above 1n gconnection wich §§33. tnlike §633. however, rthe

legislative history of $705(d)(3) (A) srates clearly that owners

of rights 1in intercepted radio communications. and not juat the

sender of the signal, may be a "person aggrieved”™ by wviclations

of %705(a). Section 705{(d)(4) does add a new remedr. This

provision

subjects rche

imporrtation. wmanufacture., sales. or

digstribution o0f equipment by any person with cthe intent of 1its

use Cto asgist in any activicy prohibited by subsection (a) [of

§705]” ro the same penalrties and remedies as a person who has

engaged 1in such prohibited activity.

e wm e v g R e W g e W

Naclionel Ase'n.

of Broadcastera, supra, 740 F.2d at 1201.

64-769 O - 87 - 2
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It is provided in §705(e) that the copyright law 1ia

not affected by rthat section, and the issue of who mey author-

ize the reception of an unencrypted signal for 'rivate viewing

continues "'to be governed by existing copyright law and

contract.2?/ With respect to the savinga clause in §705(e)

[then (d)}]. Congreaa ogbserved that "the adoption of this

provigion is not {intended to affect the legal satatus under

copyright law of any technological device. Further, there is

no intent being expressed with respect to rthe question of

whether equipment capable of receiving satellite cable

programming is to be conslidered a receiving apparatus for

purpose of an exewption under 17 U.S$.C. 110(5)."28/

IV. SATELLITE TECHROLOGY ARD ITS USE 1IN THE
DISTRIBUTION OF COPYRIGHTED WORKS

Since the passage of the Copyright AaAct of 1976,

developmenta in satellite technology and changes in FCC commnu-

nications policy have had a marked impact on the way in which

the American publie receives television programming. "Super—

stations™ like WTBS (Atlanta) or WOR {(New York)}) are discributed

nation-wide wvia sgatellite to cable links. A galaxy of new

cable programuwing services has been created and marketed via

satellite to cable systems. Radio and television broadcast

nectworks make increased use of satellicea to distribute

some of these

programming to their affiliates. Only

130 Cong. Rec. H 12238 (daily ed. Oect. 11, 1984).
1d. at H 12239.
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developuments were contemplated 1in 1976; thelr impact on the
market for televised programming 1s subastantial. Direct
satellicte broadcascing, however, although 1nitlally promising.

has not proved commerclally wiable to date.

A. Regulatory framewerk.

The framework within which the FCC authorlizea cthe
operation of fixed-satellice and broadcasting-satellite
services 1a the 1International Telecommunlicatlions Conventlon.
Frequency allocations for these services must comply with the
technical requirements get forth 14 the Convencion, Radlio Regu-
lationas and other relevant agreements. Arcicle 23 of the ITU
Convention requlires aduinistrations to assure the secrecy of
radlocommunicationa. 29/ The aecrecy obligations of the U.S.
under the Conventlion are generally covered 1In §705 [former
§6051 of cthe Communicacions Act ogf 1934 on the unauthorized
publicacion or use of communications. Wwicth respect to cthe
receptlion angd use of television and radio programming that 1s
not transmlitted for the use of the general publis, seczion
705¢al prohibits generally any unauthorized person from

recelving or assisting 1In rhe receipt of any 1nterstate or

29. For text of artcicle 23, zgsee Filnal Acts of rcthe World
Administractive Radlo Conference ({(Geneva, 1979), reprinted
in Message from the President of the Unired States, 1Tr.
(Treaty was ratlfied by the U.S. on Sepr. 6, 1983).
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forelgn c¢ommunication by radic and using such <ommunication

ctherein for hia own benefit or for the benefit of another rnot
entitled thereto.30/

B. Current FCC Authorizations.

Of the thirteen space gervices listed In the Interna-

tional Telecommunicationa Union's (ITU) Tablae of Frequency

Allocations, only two are currently of general interest 1n the

distribution of copyrighted works embodied In televiasion or

radio programming : Fixed-Satellite Service (F53); and

Broadcasting-Satellite Service (BSS5).31/ Geostationary satel-

lictes whose orbit remains approximately fixed relative to the

Earth's equator are used to transmlt both FSS and BS38 for

recaeption in the continental United States. the 48 contiguous

States (Conus).32/ There 1s a direct correlation between the

powar radlated by a apace station located on a geostationary
satellite and the agize and complexity of the antenna used to

recelve the =signal on the earth’s sgurface. The higher the

gsatellite power, the smaller the dish antenna required for

See Cable Communications Policy Act of 1984, Pub. L. 98-
B49, 98th Cong.,. 2d Sess., sec, 5. §705Ca) (to be codified
at 47 U.5.C. §705(a)).

See Firast Advisory Committee Report, ITU WARC ORB 1985, at
2"' 3)-

For definitions o¢f terminology used 1in

connection with
epace services, see 47 C.F.R. §2.1 (1984).
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reception,

L,

A vecently launched satellite, GTE Spacenet's GSTAR

ia capable of delivering five channels of service Lo one-

necer or 1.2-meter dishes.33/

Current operational domestic satellite systems in the

FSS are

authorvized by the Federal Comopunications Commiszsion

(FCC) to use the frequency band from approximately 4 to & GHz

(C-Band); and the hands from 11.7~12.2 GHz and 14=14.,5 GHz (Ku-
Band) .34/

Satellites inm the C~-Band usually havs agboutr 24 trans-

ponders, while those {in the Ku~Band approximately 16 trans-

ponders. The number of transponders on a satellite is generally

determined by the total avallable bandwith and by the frequency
re-ugse plan.

With respect to BSS, the FCC regulationa provide

for limited sharing of the frequency band 11.7-12,2 GHz between
FSS and BSS,35/

Provision has also been made for the use of the

band 17.3-17.8 GHz by the fixed~satellite service Ffor the

purpose of providing feeder links to the breoadecasting-satellite

service.36/ Fixed~sarellite service is generally a radiocommu-~

nicaction service betwaen earth atations at speclfied fixed

polnts. ln gome cases, the service 1includes satellite~to-

gsatellicte links.

The search Ffor ubiquity in ctelevisicn, Broadcasting, at
B5Z. 58 (July B, 198%).

34, 47 C.F.R. §2.106 (1984). For list of C-Band and F¥Ku=-Band
gatellites now operational, see Where the Birds are,
Broadcasting, at 50 (July 8, 1985). The c iscourages
the use of terms C-Band and Ku-Band since they are not a
very accurate way to descrlibe frequency allocations.

35. 47 C.F.R. §2.106 and NG145 (1984).

36. Id. at NG140.
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In anticipation of the 1983 Reglonal Administratcive

Radlo Conference, the FCC adopted policies and rules £for cthe

authorizseclon, on an experimental basla, of direct bBroadcase

satellice service (DBS). Unlike the FSS, signals tcransmitted or

retransmicced by space stations 1in the DBS service are intended

for reception at multiple raeceiving polnta. In 1les

Report and

Order of June 23, 1982. the FCC wviewed DBS service as

“"a radio-

communication service 1n which signalas from earth are retransa-

mitced by high power, geostationary esatellictes for direct recep-

tion by small, ilnexpensive earth terminals."37/ The FCC amended

its Table of Frequency Allocations contalned 1n Pare 2 of 1ies
regulatlions to permit DPBS downlink operations 1in cthe 12.2-12.7

GHz band and uplink operations 4in the 17.3-17.8 GHz band.38/

The FCC examlined the record 1ln chat proceeding and concluded

cthat BBS could provide extremely valuable gservices to the

American people. It found cthat the "possible benefies of the

Report and Order in Doc. No. 80-603. 90 F.C.C.2d 676. 677.
n. -

e the FCC considers the terms BSS and DBS
as aynonymous, it uses the term DBS "when discussing
domestle policy matters and BSS wich re%?rd to frequency
allocation maccers."” Id. Broadcssclnq- atellite Service
18 defined in the FCC regulations as a "

radiocommunicacion
service in which signals ctranamitted or retransmittad by

space srtations are intended for direct reception by the
general public. Note: In cthe brosadcastlng-satellice
service, the term *'direct reception' shsall encompass both
lndividual reception and community receptlon." 47 C.F.R.
§2.1 (1984). For definicion of "Direct Broadcast Satellice
Service," Bee 47 C.F.R. §100.3 (1984).

47 C.F.R. §2.106 and NG139 (1984). The 1incorporation in
the ITU Radlio Regulations of the frequency allocation plan
adopted for Region 2 of cthe 1982 Reglional Admlniatration
Conference for the Plannlng of the Broadcascting-Satellite
Service waa accomplished at the Auguat 1985 World Adwmini-

stratlve Radio Conference. See Broadcasting, at 42 (Sepct.
16, 1985).
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service Iinclude the provision of 1improved sgervice to remote
areas, additional channels of agervice throughout the country.
programming offering more variety and that {s better suited to
viewers' tastesa, technically innovative service, and expanded
non-entertainment service.”39/ The FCC's DBS Order was reviewed
by the Court oF Appeals for the D.C. Circult in an action
brought by the National Assoclation of Broadcasters. The Court
commended the FCC on ita regulatory accommodation ©f this new
technology and generally upheld the FCC'a frequency allocation
for DAS and other aspects of {ts interim DBS regulations. With
regpect to the application of certain broadcasting requlrements

to thils new form of gatellite service. however, the Court

vacated the portion of the DBS Order "that makes broadcast

restrictions inapplicable to some DBS sysatems...."40/

An interesting new development {n satellite technology
and functlons Is the discovery Iin recent years that some spare
capacity In what were considered space statiens 1In the flxed-
satellite service could be used to transmit directly to individ-
ual receivers, The FCC permitted this sharing of FSS and BSS
services 83 long a3 the users remain withim set rtechnical para-
meters, e.g., decibel levels. A 19832 grant by the FCC to GTE
Satellite Coarporation (GSAT) to lease transponders on a Canadian
communications satelllte In order t0o provide a broadcasting-

satellite television service in the 11.7-12.2 GHz band formerly

90 F.C.C.2d, 680.

National Ass'n. of Broadcasters wv. F.C.C., 740 F.2d 1190,
1222 (D.C. Cir. 1984).
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reserved for fixed {(point-to-point) gatellite mervice was upheld
in a court challenge brought by United Stcates Satellite Broad-
casting Co., Inc., The Court Efound that GSAT had diaclosed Lin
ite application "that it had saigned an agreement to leaae capac-—
ity to United Scates Televiaion (USTV) which planned to provide

television programming to *amall CATV [cable-TV] systemsa.

hotela, motels. hospltala., low power TV and STV [aubseription

television or ‘“pay TV"] and ™MDS [multipoint diatribution

service] operationa as well aa wmwmultiple and single dwell-

inga. 41/ It 18 now recognized in the United Statea that

broadcasting-aatellite gervice may be provided for direct-to-
home reception of television and radlo programming using either

low or high power geoatatlonary aatellices.

While technically feaslible, direct-to-home broadcastc-

ing has proven very cosatly. One of the Ffew operational syatems,

United States Satellite Communications 1inc. (JSCI) recently

filed for Chapter 11 bankruptcy protection. 11271 had provided a

five channel Ku-Kand service since 1983 using Telenat Canada's

Anik C-11, Only Hubbard Broadeasting's United States Satelllte

Broadcasting. Direct Broadcasting Satellite Corp., and Dominion

Video Satellite are satill planning to build and launch high
power direct broadcast satellite systems; and the FCC has
granted DBS permlts to Satellite Syndicated Systema. National

Chriscian Wetwork, Advanced Communications Corp. and Hughes

B L L L L T G

4%, United States Satellite Broadcasting Co. v. F.C.C., 740
¥.2d 1177, 1181 (D.C. Cir. 19847,




Communications Galaxy 1lnc.42/ Intereat has been expressed,
however, by many cabhle systems and other enterprises in provid-
ing low power direcc-tg-home aatellite servicea from fixed

satellites. For several montha, the cable industry has accively

conaidered. plans rto scramble its satellite cable Programming and

sell the sgervice to owners of dish antennas. It 1is reported
that, in the last five yeara, over one million home dishes have
been installed, and that the number 1ia growing "at a rate of
between 40,000 and 85,000 a wmonth."43/ The aervice would
inicially be provided over the C-Band satellites now used to
tranamit programming to cable aystems.44/ At least One program
digstributor, HBO, has recently announced a marketing scheme for
reception of satellite cable programming directly by individual
earth statlion owners.453/ Eventually, the next generation high-
powered Ku-Band satellites may alse be used to provide

programning directly to home subscribers.

Direct broadcast satellites, Broadcasting, at 22 (July 1,

1d.

See. e.g2., T. Girard, Cable Biz Intensifyin Effort to
Beramble and Market Program Services, bally vVariety, at 1
TJune 7, 1985); and J. Boyle, HBO Unveils plan te &Sell its
Services to Home Dish Owners, Multichannel News, at | {(May

5. 19E5).
Multichannel News, at 3 (Oct. 21, 1985).
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V. ALTEBRNATIVE DISTRIBUTION SYSTEMS FOR
SUBSCRIPTIOR PROGRAM SERVICES
While the copyright status of program servicea
offered by satellite delivery aystems for cable ayastem retrans-
misalon has been the focus of conalderable attention aince the
firat satellite resale common carrier was authorized by the
Federal Communications Commission (FCC).46/ a variaty of trans-

mission 8ystema for wvideo and audio programming have also

evolved. In recent yesrs, the FCC has taken steps to ancourage

the development of alternative distribution systems. and has
acted expeditiously to provide a regulatory framework for the
establishment and operation of theae sgystems. This has not
always been the case, In the 1950°'g the FCC delayed the intro-
duction of what has been termed "pay-TV" in an effort to pro-
tect the then existing commercial television broadcasting
system. This has now changed, The trend Is clearly toward
opening the door to competing technologles 1n order to provide
the viewing public with the widest possible alternatives, As
noted In a recent article on communications law:
[Tlhere exists today a "letting in" process.

Instead of ¢the *“crabbed” protectionism of
Carroll [Carroll Broadcaating Co. v. FCC., 258

- 0 (5,C. Cir. 1958). rem'd sun _nom., He?g

Georgia Broadcastin Co.. F.L.0. 61,
K. R 835 (1959)]. the cCommission has now

aaoéted—-wlth sOme eXceptlionas--a policy of
letting new technologiea have their day in the
market. Uinlike pay TV which was 3¢ long

Memorandum Opinion and Certlficate in File No, W-P-C-884,
&eZ F.GQ.C. 1976)., e retransmission of broadcast
signhals by resale common carriers has been held exempt
from copyright lizbility. See Eastern Microwave, Inc. v.
Doubleday Sports, Inc., 591 F.2 CLr, « cert.
denled, 459 U.S. 1226 (1983).
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delayed, direct broadcast satellite, low powe:
TV, mult{-channel multipoint distribution
systews (MMDS), and other new technologles
have all been authorized (albeit with {nordi-
nate delays in handling the flcod of applica-
tions in services like low power or MMDS).
Furthermore, Congress has ratified this
"letting in" approach.47/
While not {ntended to be exhaustive, the following
overview of certaln of the wore promiaing systems wmay further a
consideration of the copyright protection of works embodied in
programming transmitted by these emerging subscription ser-
vicea. Discussfion of these ifasues (s particularly opportune (n
light of the proposed introduction of asate.iite direct-to-home
subscription services in the coming months. Unlike satellite
resale common carrier or direct-to~home satellite servicea. the
transmission systews discussed below use priwmarily terrestrial
microwave links or cables to distribute video programming to

their subscribers. The programming transmitted may, however,

be received directly or (ndirectly from a space satellite.

A, Subscription television tranamiasion ayatems (STV).

The FCC initisally approached the authorization of
subscription television services with consi{iderable caution.
There was concern that the proposed service might siphon
audience away from free over~the-air television te the detri-
ment of the viewiny ublie. After more than a decade of study,
the first trial operation commenced ({n the summer of 1962 (n

Hartford, Connecticut. Six years later, the FCC concluded that

Geller, Communicarions Law--A Half Century Later, 237
Fed. Comm. L. J. 73, 78 (1985).
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subscription televialon, or S5TV. would provide a beneficlal

supplement to free televiasion: however, i adopted very

rescriccive rules for chis new gservice to assutre the contcinued

viabilicy of conveational broadcascing.48/ Recognizing that

feacture E£ilms and sports programming would likely predominate

in chis new medium, the FCC limited the number of hours cthat

could be devored ro fllms and Bports inp 4n attempt rg stimuiate

the production of more diverslfied STV programming of a
culeural or educacional nature, and prohiblitced commercial
adverclslng.&gf It also provided that only one subacription

television operation would be permitcced in any qualified commu-
nity and that an authorlization would be issued only where cthe
prineipal community of a scation was located entirely wichin
the grade A slgnal contours of flive or more commercial televi-

slon broadcast 8tations, 1lncluding the statclon of the STV

operator.50/ The FCC also required an STV operator to broad-

cast at least 28 hours of convencional broadcasc programming

per week and pProhibited the gsale of decoders go subacribers.

Fourth Report and Order in Doc. No. 11279, 15 F.C.C. 2d
466 (1§E§;. arc'd, ﬂa?[onaf_ASB‘n. of Theatre Owners v.
FOCICI' 420 Fnza 19 Delse ra s CErC. enled, A7
U.S. 922 (1970).

When =similar rules on pay TV 1o cable were struck down by
the court tn Box Rffice, Inc. v. F.C.C., 567 F.2d 9
{B.C. Cir. 19 . cerc. denled, 434 U.5. 829 (1977).
STV rescrictlions were subsequently dropped.
Geller, supra note 47.

15 Flc.c. zd. at 595.

theae
See H.
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STV coperatlions remalned subject to these onerous FQC
restrictlions until 1977, when the FCC commenced & reevaluation
of {cg rules pon subacription television. In the proceeding. 1t
was observed that, although non-experimental STV stations were

permictted aa of 1968. none commenced operation until almost a

decade later.51/ The FCC recognized that the growth of STV had

been encumbered by administrative restrictlions and concluded
that "STV should be glven the opportunity to develop on an
equal footing with conventional television since Lt can respond
directly to the intensity of conaumer preferences, and there-
fore serve the public interest."52/ It found that conventional
broadcasting did not need to be protected from STV incursion,
and reaffirmed ics 1968 conclusion that nationwide STV sgervice
was 1n the public 1interest. With respect ¢p pay services
generally., the FCC noted that: STV can no longer be con-
gldered a service offering a product of uncertaln appeal. Pay
programming is now wldely avallable over cable. through MDS
systems, as well as STV scatlions. Proposals to offer vast
subscription services via a DBS service have been filed with
the Commisalon. There 13 clearly a market for pay video
serviceg and suppliers are llkely to £find themselvea cOmpeting
not only with conventional television but alse among them-

gelves."53/

Subseription TV Service. Third Report and Order in Doc.
No. 21502, 90 F.C.G. 2d 341, 342 (1982).

52, 1Id. at 345.
53. 1d. ac 347.
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The FCC continued to review its regulations on STV in

an effort to deregulate this gervice and relisve STV operators

of cumbersome requirements.54/ 1In thie new regulatory climate.

by 1982, &subscription television operaticnas had grown to

between 1.5 million and 1.6 million subscribers, and the number

of STV stations on the ailr reached 31 atationa in 22 mar=-

kets .55/ Those declding to enter this business, or expand

exlating operationa, now have about 133 television marketa to

conalder. While the outlook for STV lookas promiaing, there are

some I1ndustry analysts who view subscription television asz an

interim tezhnology. It hae been observed that "[slubecription

television was concelved as a way to provide viewers with extra

progranming until cable, microwave trangmisaion. and other new

techhologles were avallable. It was always seen a8 a tranasfi-

tion service, to aserve durilng the window of time while the

nation was getting cable.’'"56/ Otherg helieve that, 1f an STV

operation achleves a high level of =zubscribership 1n an area

before the arrival of cable, and STV aubscribers are generally

o W e Y D A W A o T D

94. See, e.p., Subscription Television Service, Memorandum

Upinion and Order In Doc. No. <2109Z, 53 R.R,2d
Eigﬁﬁs; Bee also Subscription lelevision Service, Fourth

Report and Order n DOC. NO . Z1502 {(Froceeding
Egrm!nateﬁ), 54 R.K.2d (P&F) 1275 (1983).

Subgcriprion Television, Broadcastineg, at 33 (Aug. 16,
1982).

N. Henderson. Channel 50 to 0BOrop Super TV, Wash.

Post,
Oct. 28, 1985 (Washington Business), at 3.
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sarisfied with the qualicty of films. sports and special pro-

gramming provided, they are nor likely to change the mode of

delivery of these mass-appeal pay services.57/

Today. subscription television services may be
provided, in accordance with §73.642{(a) of the current FCC
regulatione, by licensees and permittees of both commercial TV
broadcast stations and low power TV stations.S5B/ With reapect

to low power stations. the FCC has obsfserved rthar:

STV may be particularly suited to formated
programming on low power statione; 1indeed, 1Iin
some marketas {ir may be essential ro the
viabllity of rhe service. We belleve that STV
and low power share the potential tro acceler-
ate utilization of unused channels. Pprovide
viable financial support for specialized pro-
gramming and small market ataticons and respond
to the interestse of the audience. We are not
requiring a separate STV authorizarcion,
although proposed subscription operation must
be 1Indicared on rhe application form, and
exilscing low power licensees that are provid-
ing free gervice wishing to change to sgub-
gcription service must so notlfy the Commis-
sion wvia an application for minor modifica-
tion.59/

One of the few remaining restrictions placed by the FCC on STV
operatlong i3 thar stations wmay conduct such operations *only

by using an encoding system that has been approved in advance

Subscription Television, Broadecascing, ar 392 (Aug. 16,
19825 .

47 C.F.R. 8§73.642(a) (198B4).

Low Power Television Service, Report and Order in BC Doc.
No. 7B-=2533 (Proceeding Terminated). 51 R.R.Z2d (P&F) 476,
T20 (19825,
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by the FCC."6Q/ Certain technical requirementa must also be
met.

While the FCC initially found subacription televiation

court

to be a "broadcasting" service in itas 1968 proceeding,

decisions applying former §605 {[(now §705(a)] of 47 U.S.C- to
STV programming have held that the transmissions were not a
form of Broadcaﬂting intended for the use o©f the general
publtic. In Netional Subscription Television v. S&H TV, the

court reasoned that, even though the aubscription television

operator hoped its progranming would attract the wideat

pogsible audience, and designed ita method of tranamiassion to

enable it to accommodate the anticipated demand, it was only in

that sense "intended” to ba raceived by the general publie,

that 18, broadcast within the meaning of section 133{0), 47

J.5.Cc.B1/ The courts have generally protected subscription
sarvices under §605 from the unauthorized manufacture; aale or
diatribution of STV signal decoding equipment,

Whether subscription services should be classified as

"broadcast” was recently the subject of an FCC rulemaking. On

October 4, 1985, the FCC announced its proposed decision to

reclassify STV and DBS as polnt-to-multipoint (non-broadcast)

services, which would exempt them €from 38Statutory and other

regulations applicable to broadcaat staticns. While the text

of the proposad rulemaking has not been issued, the FCC noted

47 C.F.R. §73.644€(a) (19B4).

National Subsgscription Television v. S&H TV, 644 F.2d4 820

(5th Cir. 1%87): see also Chartwell Communications Group
v. Westbrook, 637 F.2d 459 {(6th Cir. 1380).
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in a press release that, "because subscription tranamissions
are communications Llntended for specific reception polints=--the
licensee's subscribers~-they exhibit characteristics of polnt-
to~polnt services rather than brosdcasting. Thus, the direct
contractual relationship between the licensee and reciplents of
subscription programming satisfied the test of '"addressibilicy'
inherent {in all polint-to-polnt gervices and, therefore |{it

ahould be characterized as such."§2/

B. Multipoint Distribution Services (MDS).

While subscription television services (STV) are
oEffered by licensees and permittees of commercial brosdcast
stations over broadcast £frequencies, multipoint distribution

gervices (MDS) are classified as common carrliers" and

authorized to provide a non-broadcast omnidirectional service.

The FCC first allocated spectrum for this new service
in 1962:63/ however. little uge was made of cthe allocated band
(2150-2160 MHz) for about ten vyears., A technical limitation
wag removed in 1970 that led to the filing of several applica-
tions proposing tc use this spectrum for the ccmmon carrier
diztribution of television programming from a central location
to numerous polnts selected by a carrlier’'s subscribers. The

applicants perceived a need "to provide for relay of

NEWS (Federal Communications Commisgsion), Oct. 4. 1985. at
2-
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fnstructional and training relevision to schools, induscry,

municipal government and for grther miscellaneocus uses such as

the coverage of business, Industry or medical conventiona."b64/
In reviewing rthe proposed future development of cthis

service, the FCC noted the potential use of rhese facilities

for the disctribution of closed cireculit entertainment program=

ming to mass audiences.65/ In January¥ 1974, rthe FCC adopted
rules providing for twn & MHz channels in 50 of the largest
metropolirvtan areas: Channel 1 (2150-2156 MHz) and Channel 2
{2156=2162 MHz). 1In all other areas of rhe country, the second
channel wag designated Channel 2A and the bandwidrth was limited
to 4 MHz--6 MHz being requlred for transmission of a standard
television signal.66/

In its report gn the reallocatfion of channels £from
the Inscructional Television Fixed Service {ITFS8) to MDS, the
FCC nored that, according to statistica compiled by a private
concern, as of August 3, 1982, there were 82 MD5 services
operating and an additional 120 services licensed that had not
yet obrained a customer.b7/ Wicth respect to programming

carried by MDS services, it was stated rhar "[t]lhe majoricy of

Muleipoint Distribution Service, Notice of

Proposed
Rulemaking In Doc., No. 19493, 34 F,.C.C.2Zd 719 (1%72). For

FCC rules on purpose and permissible MDS service, see 47
C.F.R. §21.903 (1984).

1d. at 722.

See Inatruct:;snal Television Fixed Service (MD5 Realloca-
tion) ., +«R. ) 307, 1 i .

Id. at 115 (data collected by Paul Kagan Assvciates,
.Iﬁc-)-
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the transmiagsian time nNow leased by MDS common carrler
licensees Is used by thelr customers to transmit premium tele-
vision to hatels, motels, apartment complexes and single family
regidencea."68/ In light of the information submitted, the FCC
concluded that there would be little growth in the use of MDS
channela a8 long as there were only two channels avallable and

each licenasee was only allowed to use one channel per metro-

politan area.69/ Acknovledging that there was a subatantial

public demand for additional premium entertainment programming:
the FCC viewed multichannel MDS as a wmeana of satisfying
consumer nNeeds, particularly Iin uncabled areas. As for the
introduction of other multichannel slternatives ta cable, the
FCC observed:

STV is a one channel service. A high power
Direct Broadcast Satellite service, tranasmit-
ting entertainment programming directly to
individual homes on a wldespread basis, iam
several years away. Low power television as a
means for delivering aubscription televisian
is basically a low power version of STV. In
any case, multichannel MDS will expand con-
sumer optiona, and expanding consumer ©ptiona
iz a legltimate publie interest justification
for reallocating spectrum.70/

Id. at 110, Premium television wa8s considered televialon

entertainment programming fgor which the viewer pays a fee

?Sd that is not supported by advertising revenueasa. See
» Bt'. 110 N 3'

69. 1Id. at 121.

70. Id. at 123. The FCC also observed that "{a]l] number of
entitlias (e.§. United Satellite Communicationa, Ine.) have
announced plans tao attempt to use low power fixed
gsatellites O deliver videg entertainment programming tco
individual homes , in addition to tradicional fixed
satellite reception paints {(cable televislion systema. MDS
aystems; hotela, egte.)." It also noted certain difficul-
ties Ffaced by this new service. Id. at 123 n.20.




48

To encoulrage the development of mulrichannel MDS, the
FCC decided Co reallocate two Broupsd of four channels each from

ITFS usSe for multlchannel multipeint distribution s8ervices

(MMDS ). In authorizing this reallocatlon, the FCC recognlzed

that it was possible that '"the same entity could lease all of

the capacity of each common carrier, thereby precluding others

from becomlng MDS programmers.”?71/ The FCC considered
requiring multichannel MDS licensees to so tariff their service
thaet the public would no. be forced to deal with orly a single

MMDS provider;: however., it decided not te adopt such a rerquire-

ment for the following reasons:

First, we believe that the fact that an entity
desiring to lease all available MDS5 channels
will be required to deal with two common
carriers somewhat reduces the posaibility this
will oceur [the FCC decided to authorize only
4t channels to one licenseel. Furthermore,
gaince Wwe are also by this order allowing ITFS
licensees to lease excess capacity in their
facilities, Lt is possible that an entity that
wishes to provide premium television #gervice
to the publie could do 8¢ using such excess
capacity. It is also possible cthat in many
areass the public wlill be offered a choice
between multichannel MDS and cable. Finally,
we believe that restricting MDS tariffs would
prevent markec forces from determining the
optimum mix of channels.72/

The FCC also determined that no new LTFS applications for the
eight channels reallocated to MMDS could be filed, and-permit=-

licensees to lease excess channel capacity.73/ 4As of

The lease of ITFS frequencies to M™MMDS programmers has
recently been challenged in a case involving Wisconsin
Bell. See Wis. Bell MMDS plan under {ire, CableVision, at
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September 9, 1983, about 16,500 MMDS applications had been
filed with the FCC.74/

The classification of MDS as a mnon-broadcast common
carrier service was recently questlioned by the Court of Appeals

for the D.C. cCircult in Natlonal Aas'n. of Broadcasters v-

F.C.C. Rejecting the ratlionale relied upon by the FCC to
exempt customer-programnmers of DBS common carriers from regula-
tory consatraints lmposed on broadcasters, the court found that
the FCC analogy to Llts treatment of MDS was misplaced. It
noted that, at the time of the DBS Order. "the information that
MDS would transmit was thought to be subsacriber supplied;: the
FCC did unot contemplate that MDS would be uged o offer sub-
scription television for reception by the general public....
Moreover:. while the F0C more recently has come tec allow MDS to
be used for subacription television ,.. No court has yet passed
on the validitcy of the Commission exemption of MDS programmer=-
customers from broadcast regulatiogn.m75/

Regardless of how MDS 13 clasalfied for FCC purpoaes,
the courts have congsistently applied §605 [now §705(a)] of

title 47 U.S.C. to the Iinterceptlion and use of MD3 signals.76/

L R . L TN S Y

(June 17, 1985).

74, See Sg&ond Re?ort & Order in Doc. No. 80-112, 57 R.R.2d

(P&F 2.

79. National Ass'n. of Broadcasters v. _F.Cc.C..,» 740 F.2d 1190,
1204 (D.C, Cir. 1984).

76. A court has held that the Copyright Act of 1976, title 17
U.5.C., does not preempt & claim arising under 47 U.S.C.
§605, "even one sounding 1in copyright.' See California
Satellite Sysctems, Inc. v. Ralph Nichols, 1985 CCH Copy-
right Law Decisiona T19,774 (Cal. 3d piac. Cc. App. 195%;




50

For exanmple, 1n cthe case of Movie Systems, Inc, v. Heller, the

court Ffound chat. "[allcthough the content of HBD programing

'may be of iIinterest to the general public, access to that
programing cannot be galned with traditional te .evisiorn gets.’
+»» The MDS microwave signal operates at such a high frequency
that the signal cannot be recelved without the use of special
equipment such as the microwave antenna and the down converter.
We hold that the MDS transmissliona are pot broadcasting for the
use of the general publie and thus section 605 prolilbics
unauthorized lnterception of the MDS signal."377/

Preemption by the FCC over state regulation of MDS
han also been an ipaue of concern to owmers of MDS systems. In
the early years of MDS, the FCC recognized that & substantial
portion of programming offered by this service would include
closed circuict wvideo and other communications between Che
states, Thus, the FCC declded to rvetain Eull control over the
selectlion of MD5S licensees and declined to require an applicant

to obtaln state authorizatlon where 1lnterstate service was

initially anticipated.?8/

Movie Systems, Ine. v. Heller, 710 F.2d 492, 495 (8th Cir,
1983);: but see Orth-0-Vision, Inc. v. Home Box Office, 474
F.5upp. 672 (5.D.N.Y. 15/9). It has been reported that
the U.S. 9th Clirculit Court of Appeals has held cthe
unauthorized Interceprion of unscrambled MDS signals
1llegal under cthe Cable Communicationa Policy Act of 1984,
See Callf. hiph court modifies ruling in MDS case, Cable-
Vision, at 26 (Sept. 30D, 1985).

See Midwest Corp., 38 F.C.C.2d 897, 900 (1973),.
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In recent lirigation, the Court of Appeala for the
Second Clrcult was asked to review a preemption order issued by
the FCC precluding the New York S5tate Commission on Cable Tele-
vision "from regulating or prohibiting the reception of ‘pay’
or ‘subscription’ television programming tranamitted to Orth-
O-Vision's customers by a common carrier radio sgatIOn in the
Multipoint Distribution Service (MDS) to the master antenna
televiaion aystems (MATVa} of apartment houses, hotels, condo-
tminiums, and the like. to yhich Orth-0-Vision"s customers are
connected.”79/ In reaching 1its decision, the FCC noted the
integral connection between MATV syatems and recelpt of
pProgramming transmitted via MDS and found that "the object of
the S5tate Commission’s action was to permit municipalities. by
denial of franchis:s, t0 terminate MDS programming transmittced
to multli-unit dwellings. and thereby curtall MDS as a competi-
tor of conventional c¢able television systems.' 80/ The court
concluded that the FGC acted reasonably in determining that
N.Y. State’s regulatction of MATV systems had a deleterious

effect on MDS development by depriving this service of recep-

tion points, and dented the State's petition for review.81/

Orth~-0-Vigion Inc., 69 F.C.C.2d 657 {19783 . recon.
denied, B2 F. €. C.2d 178 (1980). aff'% sub nom, N.Y¥. State
] . .

Tom'n on Cable T.V. v. F.C.C., (2d Cir. 1%

669 F.2d, at 63; but see Orth-0-Vision, Inec., 69 F.C.C.2d
&57, 665 (1978).

69 F.2d, at 64. The MDS station in the Orth.0-Vision case
wags part of a national network of Microband owned and
operated MDS statlons in ten states Interconnected yia a
domestic communications satellite, Id,
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C. Satellite master antenna television (SMATV).

A number of factors converged toward the elose of the
1970's to stimulate the introduction of satellite master
antenna television operations. parﬁicularly in Aareas not
reached by franchised cable syatems. Apart from the rapid
development of satellite-delivered programming, a change in the
FCC repulationa on domesatic receive-only earth stationa (TVRCOsa)
made this form of "prlvate csable"™ an attractive investment. In
1979, the FCC determined that "the publiec interest will be
served by immediate implementation of wvoluntary licensing for
receive~only earth stations."82/ This deregulation of TVROs
took place about the same time that the 8ize and coat of
antennas dropped considerably. A8 noted in a recent report on
the SMATV industry. these elements combined to make it
“"practical and economically feasible te provide satelllite-fed
programping teo small, self-contained markets."83/ Several
operations were immediately commenced.

In recent years, SMATYV 5ystems have grown up In many
cities in the U.S., and Canada: and it haa been estimated that
the number of basic SMATV subscribers 1s currently 2%0.000 in
over 498 U.S., cities.B84/ While it 18 not profitable ar this

time to establish a SMATV system Iin building complexes of fewer

Reregulation of Receiwve-0nly Domestic Earth Stations,
Firat Report and Order in CC Doc, No. /B=374, /4 F.C,C.Z4
205 (1979).

H. Howard and S. Carroll, SMATV: A Changin Environment
for Private Cable, 3 COM/TECH Report {(July [§345.

Id. at 6.
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cthan 300 units. where a single TVRO antenna is linked by CARS-
band (cable television relay service) microwave tranamiassions
to a number of gmall apartment complexes in a given area, the
SMATV inveatment becomes more 1ntereatlng.§g/ Evencually, when
the next generation of high-powered Xu-Band satrtellites are
operational, the lowered cogst o¢f the recelving antennas may
enceourage further investment In the SMATV industry. As the
number of SMATV systems Lincreases, consolidacion of ownership
among the various distribution syatema ig anticipated, It has
been noted that there 1a "{l]ncreasing evidence of Joint
vantureas and business alliances between SMATV interests and
multichannel multipeint digtribution ayatema (MMDS), low power

television {LPTV), subacription TV {(STV), direct broadcast

satel:ice aystems (DBS) and other Pay TV interests,"86/

Like franchised cable systewma, SMATVs draw program-
ming £frowm & wvariety of sources, SMATV syatems use TVROs to
receive transmissions via satellite, and a master antenna for
receipt of over-the-air .elevisicn signals. The programming 1is
then combined and distributed by cable to subscribers, primar-
ily in apartment houses and ¢ther mulcti-unit regidencial build-
ings., In addition to satellite cable programming such aa HBO,
ESPN and WGN, SMATV aystems ma™ choose to retranamit 1local
broadcast stationa, MMDS transmigseions, 1local cable origina-
tions and 3TV services, While gsome programmers were inicially

reluctant to provide programming to SMATV, the difficulties
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have bheen resolved for the most part. Antitruast litigatcion in
Arizona and Chicago appears to have 8ettled or at least
deterred conflicts over access to programming by SMATV
systems .87/

From a copyright perspective, the retransnission of
most subscription services by SMATV ayatems doea Tot pose
urniique problems; however, the status o©of these 8ystema for
purposes of the compulsory licensing provision in $111 of title
17 U.S.C. 18 not clear. The recent clasaificatlon of certain
SMATVa as <¢able systems by the FCC may have some impact on
whether a particular SMATV system should be consgldered a cable
system under the copyright law.88/ The FCC decided to follow
generally the definltion of cable system adopted by Congress in
the Cable Communications Policy Act of 1984, Where SMATV
facilities serve aubscribers in multiple unit dwellings. and
such facilitiea use public rights-of-way, the FCC now considera
them cable systems.89/

Competition between SMATV and franchised cable
aystems is keen. For many years, this was ncet the case. Fran-
chised cable systems initially assigned a low pricrity to the

wiring of apartment houses and ogther wmulti-umit residential

see alsp SMATV: The medium that’'s_ making cable
vous, Broadcastlng, at 42 (Jar-= 21, 19823.

A question may alao bPe raised concerning cthe application
of the copyright compulsory licensing syatem in 17 U.S.C.
§111 to other distribution services such as MMDS.

Implementation_of the Provisions of the Cable Communica-

tions Policy Act otf y Fina rule, Fed. Reg. 8 ,
18641 (19B5) .
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dwellings. The rapid cturn—-over rate and the risk of piracy
diacouraged cable systems from investing in such complexes.
Ofren building on exlscing waster antenna relevision aystems,
SMATV operatora entered Ilnto contracts with property owners Co
provide subscriptlion services to lndividual unics, primarily in
uncabled areas.

Survival of SMATV after the arrival of franchised
¢cable operations is cthought by some to hinge, not just on the
reputation of the SMATYV operator for dependable, qualicy
service, buc also, where possible, on long-term exclusive
contracts for the uae of the discribution syatema in mulcti-unic
buildings, 20/ SMATV operators view contract clauseas preventing
a franchised cable operator from "over-building,”™ i.e., dupli-
cating the existing master antenna system, as critical to the
continued viabilicty of rhis service. Withour these provisions,
SMATV operatora bellieve they would be put ocut of buslunesa by
franchised cable systems, '‘not necessarily because the cable
operator would be offering superior service, bur because the
market of each SMATV aystem {8 limired (comprising only the
units in cthe building or complex being served) and competition
of any kind could quickly reduce subscribership to a point
where the SMATV system would be uneconomical. And then there
is always rthe danger of cross-subsidization by the cable

companies."91/

SMATV: The medium that's making cable nervous, Broad-
casting, at une » 1982).

1d.
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To counter the attempts by SMATV operators to prevent
or at least delay entry by franchised cable systems in multci-
unit residential complexes, certain state and local governmenta
passed laws o guarantee access by cable syastems to these
complexes without having to compensate the ocwner. Whether such
provisions constitute a "taking" of property for which Jjuat
compensation is due under the Fifth and Fourteenth Amendments
of the U.S5. Constitution waa challenged in a case brought under
a New Yorlk statute. Section 828 of a 1983 N.Y. law. provided
generally that a landlord could not *interfere with the
installatcion of c-ble television facilities upon his property
or premises,” and may not "demand or accept payment €£rom any
tenant, 1in any form, in exchange for permitting cable televi-
sion service on or within his property or premises. or £rom any
cable television company in exchange therefor 1in excess of any

amount which the Commission [5tate Commiasion on Cable Telewvi-

sion) shall, by regulation determine to be reasonable.”92/ The

State Commission determined that a one-time $1 payment was the
normal fee to which 8 landlord was entitled.93/

Tne Supreme Court found rthat Teleprompter's cable
installation on the property owner's bullding was a taking
without regard to the public interests that i: waa intended to
serve. Affirming the traditional rule tha* " permanent physi-

cccupation of jproperty is a taking," the court held that,

New York Exec, Law §828 (McKinney Supp. 1981-1982), cited

in Lorettoc v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 423 n. 3 (1982).

458 U.S., at 424.
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in auch 8 case, "the property owner entertainsg a historically
rooted expectation ©of compensation. and the character of cthe
finvaaion i8 qualitatively more intrusive than perhaps any other
category of property regulation."94/ The court did not quea-
tion, however, a State*s power Cto impose reatrictions on cthe
use of private property.95/ Without determining whether the
fee that had been obtained by certain landlords from Telepromp-
ter prlor to the 1973 law'as enactment waa appropriate, the
court remanded the case to the atate courts on the faaue of
just compensation.96/ The wmandatory gccesa for cable fran-
chiseas to multi-unlft complexes apparently remains in force.97/
While SMATV syatems have taken ateps to protect thetir
intereatas from competitlon by franchised cable systema. cable
systems have also sought protection from SMATVs. Where SMATVs
are not deemed cable aystems under the new definition of auch
systema in the Cable Communications Policy Act of 1984, they
are generally not subject to state or Llocal franchiaing
requirementa. Thla disparate regulatory treatment of SMATV and
franchised cable systems by atate and local governments has lad
to friction hpetween theae competing delivery systems. The

issues Were gorted out by the FCC in 2 recent proceeding in the

458 U.S., at &L&41.
1d.
Id.

See N.Y. State Com'n on Cable Television v. F.C.C., 749
F.2d 804, 814 (D.C. Gir. 1984).
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matter of Earth Satellite Communications, Inc.98/ The FCC was

azsked to preclude the State of New Jersey £from exerclsing
jurisdiction under lts Cable Television Act over SMATV systems.

Excluded from consideration were SMATVs that were considered

cable systems wunder the definition of cable television system

{n the FCC regulations then in effect.

The cable system representatives argued generally
thet the scates had a legltimate interesi 1.: regulating a cable
television system beyond cthe occupancy of the public streets
and the rights-of-way, and that this incerest should also
extend to SMATV, They asserted that matters such as "basic
rates, franchise selection standards, franchise duration,
subscriber <complalnta. and construction supervision should
apply to SMATV as well as to franchised cable television
systems."99/ 1t was claimed that SMATV operators would negobi-
ate for exclusive contracts with landlords and, thus, freeze
out Ffranchlaed cable operations. Without local regulation.
SMATV operators would be free to charge arbltrarily high prices
for thelr services; and resldents of dwellings served by SMATV
would have no way to insure ' reasonable rates £for baslic
service. resolve service complaints and determine the qualifi-

cations of the systems operators."]1004/

Earth Satellice Communications, Inc., Memorandum Opinion
Declarator Ruling and Order in Doc. HNo, R- .
R.R.2d (P&by 15427 ET§B35. atf 'd, N.T. State Com'n on Cable
Television v. F.C.C,, 749 F.2d 804 (D.C. Gir. 1984)

99, 55 R.R.2d,. at 1429,

100. Id. at 1430.
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Thae FCC concluded that "state or local government
entry regulation of SMATV will ’'chill development’ of this
service or Lmpede itas growth."101/ In reaching its decision,
the FCC looked for aupport to {ts prior decisicon preempting
state and lecal rate regulation of pay television Bervice
itaelf. the primary programming scurce of SMATV systems. The
FCC viewed the state regulatory process Lnveolving certification
or registration and related procedurea "aa an obstacle to the

accomplishment and execution of the full purpcses and objec-

tives of the Commisaion.'102/ Such restrictioneg could impede

the unfettered development of interstate transmiasion of
satellite slgnals.

In reviewing the FCC order preempting SMATV B8ystems,
the Court of Appeals for the D.C. Cilrcult considered the prior

FCC treatment of MDS aysatems in the Orth.O_-Vision case

discussed above 1in connection with MDS sgservices. Recalling
that the FCC had held the '""state objective--toc protect fran-
chised cable from cempetition by regulating MDS==was 'an
impermiasible Interference with 1interatate cowmmunications,’'”
the court found that "the only difference between MDS and SMATV

ia that SMATV bounces 1ta signal off domestic satellites.”
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Since no theory waz advanced why thia "relatively minor
diffevence should compel the Commission <o treat SMATV

differently thsn MDS,"103/ the court upheld cthe FCC'a decision.

D. Teletext secvices.

Experiments have been under wayY for cthe last few
vearas on the use of broadcaat 8pectrum, ctelephone wires or
cablea for the tranamisslon of rext and g8raphlics to consumers.
In cthe United Sctates, by 1982, about tuentyY-three stations had
been authorized by the FCC to carry out testa of this new
technology.104/ Time Inc. haa been one of these ploneers,
Time began dliatributing 1lts teletext service via cable aystems
in San Dlego, California and Clearwater, Florida in Oectober

1983, Thelr teletext 3ervice conslscs of between 4,000 gnd

5,000 pagea of information and entertainment "including

natlional and local news, weather. sports., business ilnformation,
ctravel clipse, stoelk quotes , learning fames, arts and
entertainment,." 105/ Ocher companies such as Reader's Digest's
The Source have been providing accesa to a variety of Informa-
tion dsata bases. as well asa electronie mall and other

servicea. 106/ Many additional teleaervices have been offered

Telerexkt and Videotext: Jockeving for position in the
information age Hroadeasting, at 8 (The LExperimenters)

une . s see alao D. Stoller,” Sectting the video-
text stage, CableVision Plus, at 6 (Dee. 6, l%ﬁis.
J. €Grillo and S. Applebaum, Cable's video game field

isn't a one-player game anymore, CableVislon FPLus, at 14
(Jan. 10, 19&35.

Broadeasting, supra note 104, at 49,
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both on an adverctiser supported or subscription basis. Ic is
thought posaible to provide a wide selection of serviceer "from
home banking and shopplng to exacce line-by-line replications of

daily newapaper satories” chrough theze new discribucion

services.107/

Telerext differs from wvideorext in cthacr relecexc i3
generally consldered a one-way transmiasion service of rext and

graphics. Videotext consiscs of rthe two-way ctransmisslon of

such information and entertainmentc. Further, videotext 1s
primarily rcransmlrced by telephone or cable, while telerext is=s

usually carried in the vercical blanking incerval (VBI)} of a

full cor low power television broadcastc stacion. Where telecext

is rtransmictced in the VBI of a broadcase staclon, Lt comes

within the jurisdiction of the FCC; videorext 13 largely

unregulacted by rche FCC. While there i3 some specularcion abouk
the survival of broadcast teletext when £full channel cable-

distriburted videotrtext is5 widely available, there is a growlng

consensus that there are many different markets for a variety

of celeservices walting to be rcapped,

The FCC initiared a proceeding in 198t to review che

possible authorization of teletext service on the VBI of tele-
vision broadcasc signals. The FCC listed as examples of cele-

text service covered by the rulemaking: “"news ., weather

rTeporte. comparative shopping prices. entercainment schedules,

closed captlion for the hearing impaired, and business oriented

ey mm o wp wp wp om T

107. CableVision Plus, asupra noce 104, ac 8.

64-769 O - B7 -~ 3
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information.” 108/ After exanlning the comments submitted, the
FCC declded to adopt rules authorizing full snd low power

broadcast televielion sataticns: "el) to operate teletext

servicea and (2) to choose both the kinds of aservices to offer

and the technical syotems for trananitcing the daca
algnala.”109/ Since teletext was generally considered a visual
display medium, the FCC repu.atlons defined teletext aervice as
"a data system asaociated with a televislion broadcast aignal
thact 18 used for the transmlasion of textual and graphlice
information IiIntended for dilsplay on the screens of sultably
equipped receivers and of data that 13 intended to enhance the
uge of telectaext Ilnformatlion.”110/ The teletext definition does
not permic the ctransmlasslon of software, 1including matecrlal
such as video games, computational routlnes and other data. ""to
allow the user to manipulate interactively lmages or data that

are in an 1Iintermediate form not to be decoded directlyfor

108. Teletext Transmisaion, Report and Order in BC Doec. No.
i-/41 {Proceeding lerminated), o3 R.HR,2d (P&Fy 1309,
Igil Il « 1 -
53 R.R.24, at 1319,

47 C.F.R. 873.646(¢a) <(1984). The FCC determined that
teletexr: aervice 1ls of an anclllary nature and, as such,
is "an elective, subsidiary accivity.” See 47 C.F.R.
§73.646(c)(198B4) . The FCC has recerntly adopted new
regulations on another auriliary service, l.e., 8 service
that is anclllary to the rzpular programnlng service of a
broadcast station. “he FCC authorized the ctransmission
of non-brcadcast recvices such as "paging, distribution
aof inventory, price and delivery information by
businesaes, bus dlspatching for 1loecal and reglonal
transportation and pclice communlcat ion to all
aubstations.” over FM subchannels. See FM Subsidiar

Communications Authorizationa, S3 R.R.2d (P&kF) 1519, iSZ%
19837,
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viewing.”111/ In authorizing teletext service wicthout a
standard technical system, the FCC wanted to avold the lengchy
delays that would ensue while a determinacion was made on a
single system. The FCC was aware of rthe progress that was
being made by telephone and cable systems In Introducing
telectext and wvideotext services, and did not wish to Impede

broadcasters from providing similar services. thus depriving

the public of 8 wider variety of teletext services.l112/

Copyright protection of teletext services has also
come under sScrutiny by the FCC. The Nacional Assoclacion of
Broadcasters observed that the decision of the Court of Appeals

for the Seventh Circuit In WGN Continental Broadcasting Co. wv.

Unicted Video required a case-by-case determinacion on whether

teletext was separable from regular programming under the <opy-
righe law.113/ NAB thought that such deterninations would be
prohibitively costly.l114/ It asked the FCC to requive cable
retransmission of all teletext signals of carrled stations.
There was opposition to this proposal. In refusing to impose

mandatory carrlage of teletext, the FCC concluded that:

O TE e W ay B WS T D e em oam TR TE oy TR e e

t11. Teletext transmlssion, 53 R.R.2d, at 1320 n. 17.

112. 53 R.R.2d, at 1327 n. 31.

113. WGH Continental B8roadcasting Co. v. United Video., 693
F.2d 622 (7th Cir. 198272), ren' denied, 693 F.2d 628
(1982). The court held cthac "Wd%'s teletext 1s covered
by the copyright on its nine o'clock news ‘provided the
teletext is Intended to be seen by tha same viewers as
are watching the nine o’'clock newa, during che sane
incerval of ctime in which that news 13 broadcasc, and as

an 1integral part of the news program.’"” 693 F.2d, arc
629,

Telerext transmisgssion, 53 R.R.2d, at 1318.
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{Tlhe communications policy concerna underly-
ing our mandatory carrlage requlrementcs arve
quice diacinct from the conslderations
properly relled upon by the court in the WGN
case to detcermline the scope of copyright
protectlion for teletext services. NAB's
auggestlion, therefore, that cable television
systems be required to carry teletext as a
meana of simplifylng copyright determination
is, in ocour view, nelther appropriace nor
required by the WGN decialons. Indeed, pglven
both thelr anclllary and dlacretionary nature,
teletext transmissions are plainly not analo-
gous to the types of services Ethat we have

traditionally accorded mandatory carriage
status.115/

VI. CONCLUSION

When cthe Copyright Aer of 1976 was enacted by
Congress, the use of space satellltes to transmit preogramming

cembodying copyrighted works was in its infanecy. The growth ot

this distribution asystem has been remarkable. Satellice Eto

cable system transmisslons are the primary use belng made of
transponders on fixed satellites today, but direcc-to-home
satellite services are PpProjected for early next year. When
higher powered broadcasting satellites ara introduced, the
subsgcription services available through a domestic receive-only
earth statlon should increase considerably.

In additcion to the distribution services using
satellites to deliver programming for direct or indira&t home
receptlion, several! competing delivery systems have evolved over
the last decade. Tt2 Federal Communicationa “ommission now

encourages thils letting in pf new servieces. Cable systems have

115, 53 R.R.2d, ar 1331.
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received the most Acttention in the media, but other
subBcription gervices have emerged. Subscription celeviasion
transmission 8ystems (STV), mulcipoint distribution services
(MDS), satellite master antenna television (SMATV) and teletext
are a few of the new distribution systems being used to provide
informacinn and entertainment c¢o the public. Jolint wventures
and busineas aliiances between these competing syatems are
developing. The continued vitality of these various delivery
methods is certainly beneficial to the consumer. The copyright
law has an important role to play in promoting the creative
efforts required to produce the variety of video and audio
programming services these new saysatems can deliver ¢to the
viewing public.

The Cable Acr was an important advance in communica-
ctions law. It dealt with many subjects of immediate concern CO
the cable industry. Congress alsc included a speciflc provi-
sion on the receipt of satellite cable programming for private
viewing. Generally. the Act requires a supplier of programming
Eor tramsmiasion via satellite Lo cable systems to encrypt its

programming or establish a marketing system in order to enjoy

protection againat the unauthorized interception or receipt by

individual earcth sctation owners. There has been some concern
that program suppliers jill Limpede access to satellite cable
programming. Any legislative efforts to establish a wmechanism
to control o©or review rates set Ffor Program reception in Cthis
context raise important ceopyright concerns with respect to the

protected works embodied in '“'satellite cable programming.™
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Mr. KAsTENMEIER. Well, the committee thanks you, Mr. Oman,
and compliments you on your stziement. I recommend not only
your brief statement, but the lengthier one you have filed for the
record, the latter is a 60-page statement and a comprehensive
treatment of new technology and copyright issues. 1t deals with the
two epecific issues raised this morning, and a number of other re-
lated tangential issues, so that we can have, I think, a little broad-
er vision of the interrelationship of a number of issues relating to
technology and copyright.

Did you indicate what the view of your office is with respect to
H.R. 3108, on low-power television signals?

Mr. OMman. Yes, sir. We support the concept and the actual draft
of the legislation, and we urge that it be moved forward as quickly
as possible.

Mr. KasTENMEIER. Incidentally, I had asked for unanimous con-
sent to include the letter of November 29, 1984, signed by Ms.
Schrader, on that question, and I would also ask unanimous con-
sent that the October 1, 1984, letter from myself and Senator Ma-
thias to the Copyright Office also be included.

[The information follows:]
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Eﬁ"ﬁ%ﬁ BAachington, ™.€. 20515
Celrphone: 202-225-3951

October 1., 1984

Hanarable BRavid Ladd
Pegistar.- of Lopyrights
Copyright Ofrice
Hashington. D.C. 20540

Dear HMr. Ladd:

Me are writing To you n referénce tD provisions of secrion
111 of the Cop¥right Act and its potential effect on the carriage
by cable systems of local signals of 1ow power television. As you
know, Provisions of section 111 which definpg and distinguish "logal”
carriage apd "distant® carriage were consideéered by Congress and the
rules formuwlated prior ta the Tntraduction of law power service by
the Federal Communicattons Commission. The distinction between
"distant™ and "1ocal®™ is important because in most instances the
royalty 95 computed pn the bhasis of distant carriage.

It is pur understanding that the Cop¥right Dffice may feel
constrained by certain language in section 111 te classify the
cable carriage of purely Jocal low power television statian 5ignzls
as "distant™ signals duas to the fact that the Office might conclude
that 2 s5igpal must be subject to the FCCO's must=carry ru es before
it could be considered lorals This conclusion. of course, would
result in carriage of these s5i9nalts generating the same copyright
Tiability as if They were “distanrt.® thereby subjetting cabte
systems tp the payment of significant royalties. Under such
circumstances, we are informed that cable systems would be very
reluctant to include low poder stations within their comPlement of
local services on a “"may=-carry"” basiss which in turn would seriously
damage the development and vigbility of l1ow powar televisiona.

Ouring the time that Congress was considering how section 111
showld operate, all Jodcal television 57gnals were sublect to must-
carry treatment and inclusion in1D the s5tatute of a reference 1o
FCC must=carry rules merelyY provided a Convemient way to establish
a rlear dividing line between The "locai" signals and the *distant®
s5ignals, The recent introductron of meéy-carry local Yow power
s5ignals was not contemplated at the time of passage of the Copryright
Act of 1976, but Congress’ intention was clear in wanting to dis-
tinguicsh b“eTween 5ignals that were truly local and others that
would be classified as distant. This was made manifest wher
during consideration by the House of the Se€nate-passerd bill, an
amendment wat added to mandate Foyelties for the carriage of tignals

PAFulToxt Provided by ERIC
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when they were carried be¥Yond the local coverage area of the station,

Congress concluded that there would be no harm to copyright holders
from such local carrtfaje.

At a time in the near futdre, we intend Lo ensure *hat any
ambi19ulty 1n the Taw is clariried by a technical amendment.
Unfortunately, with & crowded leSislative calendar and anly a few
days left In the 9B8th COngresSs. such an amendment is unlikely to
occusr this year, HWe betieve. however, that an interim indication
from the Cepyright Office resolving any ambiguities in a manner teo

eftfectuate original intent can sérve as a temporary solution to the
problem.

Such an effort by the Copyright Office to resolve this Probliem
will have gur whole-hearted Support. It w111 als0 be supported
by Honorable Majority Leader Jim Mright and 5enator Lloyd Bentsen,
who have expressed personal interest in this issue.

Accordingly, we request you to consider the quéstions rajsed
by this letter, and ask that You keep us apprised of Your Progress
and any praoblems that might arise, It there is any way thar we or
our staffs can assist §in this endeavior, please let us knoOw.

In advanc thank you for your time and consideration.

%?ﬁam‘}

ROBERT W. FASTTENMEIER CHARLES MeC. MATHI1AS,
Chairman, Chairman,
Subcemmittee on Courts. Subcommitiee oOn Patents.

Civil Liberties ane :the Copyrights and Trademarxs
Administration of Juutice
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The Bonorable
Rcbert. W. Kastenmeier

Sxm:xm:it:tee on Courts,
Civil Libertieas and the
pdministraticon of Justice
2137 Fayburn ixouse Cffice Building
waeshington, D,&. 20515

Eear Mr. HKastommeler:

On October 1, 1984 you wrote to Cevid Ladd, Register of
Copyrights expressing certain views about the status of leow pover
television {(LPTV) signals under the pable canmilsory license of 17
U.S5.C. section 1lll. The Copyright Office held a puablic hearing on
Octcber 12, 1284 and receiwved public comment through Octooer 22,
1984. Your letter was made a part of the record of fhis
rroceading,

The record discleses that ogners of ocopyright, exXcept for
t+he Natdional Association of Broadcasters, argued that under rhe
Copyright Act definition of "local service areca of a primary
transmitter,” the signal of an LPTV station must be classified as
"distant” since the distinetion betweent "local” and "distant”
signals is frozen as of April 15, 1976 and LPIV stations have nmever
been accorded "must—carry” status. Representatives of L2TV
statione and cable system operators argued for a oontrary inter—
pretation of the Act. They argued that the Copyright Act's
refexrence to the Federal Conmmications Cammission’'s April 15, 1976
"mist=carry” rules as the demarcation between "local” and "distant”
signals was fundamentally based on geographic considerations, and
the FCC's rules merely provided a convenient method of describing
the geographic limits of lacal signals. Some members of the public
advanced an alternative argument for classifydng LPTV sigals as
"lecal.” They asserted that LPTV stations should be viewed as
"derequlated translator stations." Translator stations did exist
e Ardl 15. 1976 and were covered by the "must—carry” rules.
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After reviewing the Copyright Act and its legislative
history in connoection with the divergent views expressed on the
yublic reecordr, including your letter of October 1, 1984: the
Copyright O0ffica has concluded that - -the' status of low power
televisicn signals uder the coble camulsory license is arbiguous.
Accordinglys in examining cable Statements. of Accounts +the

copyright Office will not question the.determination by a cable
system that a low power station's signal is "l1ocal" within an area
approximating the nopmal coverage zone of such stacion.

A Notice of this policy decision was published in the

Feder2l Register on Hovenber 2B8s 1984 at volume 49, pages 46829-31.
A photocopy Of the Rotice is enclosed.

In your letter of October 1, 1984, you expressed the
intenticn to Clarify any anbiguity in the 1aw by a technical
amendment of the Copyright Act. Tha Copyright Offlce reoonmends

such an amendment. We would be Pleasel to submit draft language,
at your Iequest,

Sincerely Yours

Doothy Schirader
Goneral Counsel
Enclosure:
Notice of LPTV palicy decisicon
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FeORrel Lot [ Yol A0, No. T 0 'Wednasd,

Information wore readily sccessibia 10
the publble. . )
pATEE: Commesn ta should ba recalved 0o
or trefore Decamber ZA. 1004

ADCauEsR T Ten copies of writtsa
commenis should be s ddestsed,  swat
by mail toc Library el Coangress,
Department D.5, Wauhingtlon. D.C
IO,

If dellvered by hand. cogies ahould be
brought to: Office of Gentmal Counsel
James Madlson Memorinl
Hoom 417, Finrt and Indeprnde rew
Aveooe, 5P Wasbington, D.C.
PRECTIE DAY Hoveroher 2B, 1084,

FON PURTHIEN MarOASt ki TioM COMTACT:
Darathy Sehrader. Cenerlt Counssl 1.5,
Copyrighl Office, Lihrm ry of Congress.
w.lhllls!ﬂﬂ. D.C. 20550, {203) 2678380,

The Privecy Act Systacs of Pscorda
of the Capyright Offica are amendud 2o
Tollowe:

1. In Table of Contents, sdd “CO-20—

Transmbalons by Cabla

Sywteme: Goeres P sace Flles ™

Z Add new ayatetn CO- 28 followe

-0
ETETEE RAET

Secrndary Trantmisaton by Cable
Systemer Comraponderee Filra.

BT LONA, TrCme

’ ;

Ucensing Dviaten, t Office.
Litrary ol Congreas. Wsishi jn ¥ o
2T, )

AT OF ED YA LR et Wy Tea
T
Cabis £ystems ocwners and other
individualewho corrrapand with the
Licensing Divirion the Copyright Offce
Genernl Counsel or the Register of
Copyrights coneerning the
adminlstrat.on of the cable comprlscey
Ucenslng ay stem o sevton 111 of He 12
us.c
ca ow - T eraTIRE
Corrwspondence.

AUTHOSTY SO WA STENASCH OF T
FTITERE

17 US.C 111 708

el OF peboierml BLASYT AED S
THE FriTell, mecU U clel Ok TGOS SoF
RS AMD THE FUWSORAR OF PUCH VSLE

The Office meinleins thess mecutds to
focilitate public acceas 10
correspondence of the Licana
Division, Copyright Office General
Cowrsel and the Register of Copyrighta
on the sdminterra tioa of the section 111
compulsary Hoenang sywtem.

¥ Fovamber 28, 196% | Notices __ 46323

o —————
e ———

FOLCRE AND PRACTFCEL FOW 8 T,
DSl EF MECDEDE B THE T
ETORADE

Menile foldsrs in 8 s cablosl and
binders.

RETRMAY ARRITTT

Correapocdence ususlly secensible by

date [arter aent lo member of public
.-

These recorda are mblnisined in &
room which Ls restrieted 10 suthorited
personnel aod locksd during
noawstking hours. .

FECTES TR ARSr) [PEBMRCNAL:

Ruwcords ars retulned indefatiely.

Y TTI AR Al A -
og”“i_:'ﬁ“"ﬁ}’ Divislon. Corryright

= 8 Tary Congress. Was hington.,
D.C. 20557,

S TR A TRON PR

Inquiriemetroral an Individuais tecord
should be In writing sddressed to the
S upervisory Capyright Informaton
Specisliat. Informa tian eird Referenes
Division. Copyright Office, Librery of
Congress. Wnrhingion DL.C. 20550,
ACTRRA PAOCRTYAEE:

Requests from tndtvidnels should be
in wridng eddrensed g the ofBedial

dexignated under "Netflzation
Procedure.t

CONTREFTING RnG PRCCTTLY.
See rules publisheed by 37 CSR Part
20

CATEOC
Licsnaing Divirieon perscnnel, the
Copyright Offivs Cenernl Counsel and
the Regisler of Capyrighia.
D it Mowepber 19, 104
Duoarnrtry Schrudar

.ﬂlua'_::_.-.-uu Rc;«'uc.r ef Copyrights for Lami

Approved by
Danted J. Bocrstata
The Librarran of Congress.
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[Docket Rl 34—-4]

Cabia Compulacey Lcanss Pofcy
Contewdng Statism of Low

Power Tedeviskhon Statorms

AT Copyright Dffiee, Librery of

Congren.

acros: Notice ef policy decizion

ErreCTTYE Datie Moveribher 2B 1004

L. Bk rownad —

Satiicn 1110c) ol (ks Copyright Act of
1078, Bl 17 ¢f the Unlied States Coda,
eatablishe 1 8 compubiory Ucanaing -
ayslam undee which cabla aystome may
tmaks secondary treasmismions of -
copyrighied woeks. This compulsopy

icenssy W subirct ta various condit ons,
including the requbrements thel eacls
systems file Statecmeols of Account
seml . snnuslly snd phy sistutory m{l'lty
fess In na:.ari!.m:.e wilh gection 11:[d)[2)
and ss adjusied by thr Copyright
Royalty Tribunal in sccordance wilh
sectico amibi(zh

Six years after the eosctment of
Section 111. bbe Federal
Communicatias Coomistlan (FCL)
suthorized the establishment of [ow
power telovisdon sations entitled o
oHginate programming. Sev 2y FR 21408
[1@82), & recon. 48 FR 478 (198},
Since 1582, 117 low pawet televition
stations have EO08 oa the 2ir and ug
addionsl 259 eomstruction peimits bave
been Eantad Latteries for new
construction PErm it kold every
toonthi the FTC is sxpected o POt up
ta 4.000 of thess percils.

The siatus of thess low pawer
televizion stations under ths Copyright
Act's definitos of itha “local service
ares Ol & pTimArY trensonites™ bas been
questioned. Thir deflnlbion eytablishes
the demarcation berween so-called
“iocsl™ od “dlstant™ signals under the
cable compulsary license. This
demsrcation is erjtically tmportart aines
large cable systesne, whosa peralamnual
grOst Meccip e - EHLIONY,
their copyright re_ . uas bayond thy
mininum fea * on the basks of Hatxnt
rignel carriegs (L. the “distan] signal
equivalent” {formula s spplied)-

The definiton of local service ares in
found in section 111k

Tha “Incal survicr area of primary
i iter.” b thr case of & wlevision
Erosdeast siancon, corpfiscs tha #red ln
which yuch aution b enuiled 1a s s npoa
1 syns) being retrans=ititd by o cabla
Sysi€m pursuani 13 the rules, rrqulstiens. and
authorrations af e Frderal
[+ Hemn & ]
Aprillsigre.. ..

The Copytight At was eaacled in
1074 ihe relevant sectioa 111f{)
deRAniticn relers 1o the type of television
brosdoaat station teat the PCC required
cable sysierms Yo carry cn Aprl 18 1578
Under ane ioterPrewstion of the Act,
snce the low power television stabon
“xlcgory did oot exist in 1578, they can

& offacm on

b AN tarbule sy Ems Pay¥ B Snkrum bes ko Hey
ity ol maorg scndary oo s e
irrwapec ey of pross rece o or s Cusl i laef ggnal
carmys 1T A C 1 p{d AL (0] nend (DL
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ot be conaldered “must-carry” sations
undar the FCC rulen in effect on April
15, 1978, Maotwarar the FOC currenty

. dows ol require cabla bransmlasion of

1w pawer lelavizion statione. The
distinction batween local and disiant
dignals foupd o 17 US.C 111(N ! fozen
»s of tha l"%-‘:'l rules in affect o April
18, 1v70. The Commiiten on the judlcdary
explained that they used thin dawa In tha
ralevent section 11 M) definlticn sioce
they bellevad “that any such change for
copyright purposss, which would
matarislly sfect the royalty fes
Faymenta previded in the legialetion,
should only be made by an amendment

‘o the starule.™ HR Rep. Na. 1478 t1b

>

Cong_, 2d Sess. 00 {1978),

Draring the past yenr, M pentntves
of cable yystems haiva n?k.:':d tha
Copyright OfBcs whather thesa Jow
prwer glatons sy b considered an
“local™ within the rzlevanl definition of
rcﬂnn 1“!‘?1'. Res lon.ln,lg!‘ trur:mllhn lats
ALgD ol aActitae e legislative
h.l:lnr;f':lted above, and tbe [actihat the
FCC did not choone 1o give thets =~ °
rntlong “munt cewry™ status when Lhey
consldered the mattar. 48 FR 21455
482 (10a3). tba Copyrighl OrFice
responded b ai low power 1elevidion
slabona wate pot sublect to the FCG
“musl ety rules sand would
Presumably bavlassified ae “digtant”
llzriah under the definjiton in 17 U.S.C
mfl.

Cm Spelembrer 25, 1084, vuricoo
rapreseniatives of the low power
talevision community ssked the
Copyright Offica Ic reconsider It
Position on tha status of low power
lalevision slations under the section
11%RN) definltion of “local s=rvice arma of
primary tranemitter.”™

. Io responae 1o the urgency of theae

reque ety the Copyright Officc held
pU c hearing on Octaber1z, 1554, far
the purpore of eliciting comment on the
correct interpretation of the Coprrigh
Act ua tt relates to the ntatus of signals
ol low powet televition sistions
-reeanemitied by cable syale=a.
Specificall ¥ the CopyTright Offias [ovited
comment in two arean: (1] I a cable
TYstem rettansmita & low powar
televizion nignal should the sigoe) be
charnclerized an “locsl” or "dintent™ for
pposes of l?lﬂm the distanisignal
equivalen! value formula? If the
response in that the nignal should be
connidered "local.” how are the limis of
e station’s "locsl service are o™ difined
send by what suthority? {21 If & cable
¥yatem relranamits & low power
lelevinioo station un the basls of &
volunlary Licenae from the nialion snd
1l owners of copynight In all
copyrighted works wanamited by the

low powaz inlyvision station bava

. ﬁ:nloq axplich vnhmu? censes far

second on by cabls.
mosl the e:ﬁ- syslom Qavartaeless
wpecify thal carringy in It Satement of
Accouns and pay copyTight royaitise
under tba crnpulsory license, (nayuming
the cebla e¥em retranuamits at lsast
ona additfcnal brosdcast signul). or ls
the retrecemiesion of tuch & low pawar
tnlavinlon station outaide the cabls -
compulsory Ucense sinca il copytight
owDars bave coomsated volunladly 1o
tha retrtasmlyslond

L Summary of the Hesring arui
Cmmcﬂlﬂ-::rd -

Al tbe October 12, 1984, haaring
representativens from the Amarican Low
Powar Telavislon Asscdadon (ALFTAL
Low Power Telavisl Ine . Ca ity
Broadcasters of America toe.,
Community Anteona Television
Assoctation [CATA), ACTE Salellie
Nutwork loc. Amerdcen Christian
Talevision Syslem. (ne. and sevan
operatornof law fewar lalevision
sations Lestifled The comment perdod
wee Lald 0pan untll Doiober 22 1984,
and twentY-two GOmm afts wein
receivad [0 gddition to the commeota
submitted by thona who testified ol tha
bearing, commenta we re submifted by
the Moton Picture Assocetion of
Amercle (MPAA), Major Leegue
Basehall the Naticoal Asscciation of
Brosdceslen. Multivisions Lid- Bognet
Brosdcast EqulPmeat Times Miter
Cabla Talsvision loc Mational Cablc
TelavialaD Associstion, and more
individa) operztom of low pawer
talavision statons.

o Stans of Low Pawer Stations.
Everyone who tegtified al the Oclober
12 hearing ok the positden that low
pawer (elevislon slatdone chould be
cooelde red Iocal nignals within fection
111([}. Severul differsnt argumenta were
presented for reaching this canciurion.
The ALFTA end gther memberas of the
low power communlry took the poiilion
thet Lhe iglerpretatdon given by the
Capyrighl DfEce ls pot required by the
slatute and (8 incomsfetent with
congreanionsl inlem, In support of tha
ALFTA & ._ment &n Octlober 1. 1964,
letter 1o the Regialer of Copyrights frar
Repraseatative Robert W._Kastewmneids.
Cheirmman of the Sub=ammitiee on
Copuarte. Gl Lihertien pand the
Administration af [eatce, snd Seaslor
Charles McC Mathing, fr. Cheirmen of
the SubcSmmiliee on Patenta,
Copyrighis and Trademarks. wab
introduced in which these Members af

Congress expressed the view that when *

veclion 111 was enacied sll local signeit
were subjecl ta muet carry statys and
msy carry local low power algnsls were

nol cantampleted. but “Congreas”
intention wwes clear in wandng I
digtingpulsb between slgnals thel wore
trul¥ local end athers that would be
clusslfied ag d!ntanl™ In this letier thase
Me:nhen of (;.';!'F'u i.n“d.i;:lu thnt :‘n
ambligulty tn the Law Wi claribad by
an arpendment but sek the Copyright
OMce for ~an (ntefim
indication . . . resolving any
ambiguitine io & mraner o eHegluale
otiginal inteat . .

CATA argusd thal low power
televisioo Lanot & oeve servicw but an

+ evolution and modification of tha long

atanding lelavizlon translaior rulen To
upport this poasltion CATA seserted
that most of the miles goreming
trazsletors wlso apply 10 LPTV statione
Tha stame spplication forma are vaed by
both aod a ganalalar can corvert
LPTV status by aimply fiting a lettar
askding for the eutharity to originats

pProgramming

CATA minicaless the 1982 PCC
dectalon that denled “most cmy” slatus
o LFTV atstioms by thatitlam
Post 1678 ruls chalge thathan po sBect
o0 the relavant dafinltivn o capytight
law and thal [t wenmeds g & result of
the deregulation climats nl the FOC.

1o s ccord with thelr position el a
[FTY swation is a~“deregulated
Tanilatorn™ CATA stated thal LFTV
toca) servies must be defined In the
samr manner thal the loce] service aren
of 1 ielevision Taaslator was defined
under the FOO nules in 1678 A
determination oflocal status depends ca
whether the tradals lor secves the cabls
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Mr. KAsTeNMEIER. In your analysis of the legislation, are there
any amendments necessary? Are there any other issues which
might be considered that relate to low power in the context of the
legi~lation as introduced?

Mr. Oman. I think the legislation as drafted stands nicely alone,
and it probably would make consideration of it much easier if it
remained unencumbered by tangential issues.

In terms of the actual draft, we do support the language as intro-
duced.

Mr. KASTENMEIER. In terms of the state of the markeiplace, the
state of the technology and its developmeéent, would you conclude
that we ought to move expeditiously on this mat‘er? Contemplating
potential litigation, would it be desirable, do you think, for the
Congress to move swiftly on this question?

Mr. OMAN. Yes, Mr. Chairman, I think it is very important to
clarify the law. There 18 the ambiguity in the law. We are, in fact,
operating on the basis of the exchange of letters, and it would give
us great comfort if, in fact, procedures that we have instituted
would be supported by an actual law on the books.

Mr. KasTtenMmEIEr. | have several other Questions, but [ am going
to yield to my colleagues for their questions first, and then I will
return to some other questions.

b I would like to yvield to the gentleman from California, Mr. Moor-
ead.

Mr. MoorHEAD. Thank you, Mr. Chairman.

I want to join our chairman in welcoming you here this morning.

Mr. OMaN. Thank you very much.

Mr. MoorHEAD. It is your first time before this committee. One
of the most controversial issues that has come up in this area deals
with the scrambling of programs by cable television to prevent
them from being shown on the satellites.

It 1s an issue we are going to have to face in this cominittee.
Cable feels that their product has been developed at their own ex-
pense, especially pay television, pay programs, and many other
types of programming that have been supplied by cable as a special
service to their subscribers.

The satellite people feel that they are a new industry, that they
will be badly hurt if they cannot get these programs, and many of
the systems would be willing to pay to have them.

Has your office taken any pesition whatsoever on this issue?

r. OmaN. No, Mr. Moorhead, we are still in the process of
studying the technologies and the alternatives and the various
issues that are raised. We have raised many of those questions in
our prepared statement.

I think we are sympathetic to the interests of the homeowner,
the person with the dish in the backyard, to have access to pro-

gramming, but it would be our preference to have the marketplace
resclve this igsue as it is best able to do.

There are certain problems of a technical nature that we may
need some congressional asgistance to work out, but I have every
belief that they are now in the process of finding ways to provide

the homeowners with the programming they need to give them the
entertainment they seek.
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Mr. MoorRHEAD. Now, on another issue, if payments are not made
to the Copyright Tribunal by low-power TV stations, has any study
been made as to the logs of potential income that would be suffered
by the broadcast stations or by the motion picture industry as a
result of that decision?

Mr. Oman. On the low-power television issue, in fact, the broad-
casters and the motion picture induatry have not voiced objection,
to my knowledge, and there is a general consensus that the pro-
posed legislation is fair to all parties.

Mr. OREEAD. What percent of the viewers rely on this low-
power television for their entertainment?

Mr. Oman. It is a very small portion of the audience now, but it
18 growing, ind I understand there could conceivably be a great in-
crease in the number of television stations. I understand there are
now 4,000 applications pending to establish low-power television
systems ixn the country.

Mr. MioorRHEAD. Would this be more apt to be a problem later on
down the line, then, as far as payments?

Mir. OMaN. It could conceivably be a problem, though I don’t
foresee that happening. But it certainly does argue in favor of
early passage of the bill so we can solve the nut of the problem in
its infancy, rather than wait for it to grow into a major industry
before acting.

Mr. MoorHEAD. I see.

Thank you.

Mr. KaSTENMEIER. The gentleman from Kentucky, Mr. Mazzoli.

Mr. MazzoLr. Thank you.

I am curious, getting to the issue of scrambled signals, is there
anything that provides a precedent for us to suggest that if we let
the marketplace set the prices, that the individual dish owner
would be required to pay some station or some system or some
copyright holder, that that homeowner would have the opportunity
to have accessible a decoder for that particular scrambling system?

And maybe to extend that question, would the hom~owner be
likely to have four or five or six decoders stacked up on top of a
television set in order to get HBO, Showtime, or whatever signals
will be serambled?

Mr. OmanN. The technology, I think, has reached the point where
only one decoder will be necessary, and I think the technology is
being driven by the economics, and there is mutual interest in
keeping the teci‘;nologies gsimple and cheap for both the homeowner
and the distributor.

In terms of the other half of the question, I would like to ask Ms.
Schrader to respond.

Mr. Mazzowr. Thank you.

Ms. ScHrRADER. We have been reading reports similar to those
you have probably read that the cable industry has been attempt-
Ing to develop a more or less uniform system of serambling to sim-
plify the problem for themselves and for the possible subscribers.

e understand that Home Box Office is adopting a particular
system, the M/A-COM system, and that other distribution services
apparently are going to use the same scrambling system. This
would mean that one decoder, which apparently will initially be
priced at about $395, would be available to the consumer. We fur-
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ther understand that the producer of the decoder has given assur-
ances that as many as 100,000 decoders will be available in the
near future at various retail outlets.

These are some of the proposals. Whether this will ultimately
prove to be a reality or whether, indeed, there will be different
scrambling systems, requiring a number of different decoders, of
course, we can’t Kredict.

Mr. MazzoLri. All of us had visits from our constituents last week
or the week before when they had the big convention here in town,
and I think some of my people are not—at least they tell me—
really against or resistant to the idea of paying the copyright
owner a price for the use of the material.

And in effect, they are not against paying HBO or any other
system which decides to scramble a fee for the use of that scram-
bled signal. But what they do object tc is the problem of having all
of this technological swirl and chaos, which is8 one thing which 1
believe is a legitimate question.

I think their second concern is they brought up the specter of
monopoly, where in fact, certain cable systems are being owned by
certain program corapanies, which are being, in turn, owning the
system which makes the decoder.

So they fear this combination which may cause a kind of a re-
atraint of trade, within the industry, which would drive up the
prices and which would limit the quantity and reduce the number
of offerers of the service.

I wonder if there is any help that I could give to my constituents
back home that this will not be the ultimate outcome of this effort,
which I think is legitimate, which is to scramble the signal in order
thatfa person can’t just take down from space my property, and not
pay for 1it.

Mr. Oman. I think two points should be made. No. 1, the anti-
trust laws are still available to attack those combinations that arti-
ficially restrain the access to the programming,

No. 2, look at the limited experience we have had thus far in
terms of requests for voluntary compliance with the systems that
are being set up. I think the prices that are being asked are entire-
ly competitive with those that are being asked of people who are
subscribing to the cable.

I think the range of cable fees are $10 to $20 a month, and the
people who are dproviding signals from the satellite which are about
to be scrambled are asking in the neighborhood of $10 or §12 per
month for that service.

Mr. Mazzowr. I have one question in this area, and I have one
final question. The question is, I was told by my constituents that
they are alarmed, in some cases, that they have to pay a cable
systern the money that is destined for HBO or for the scrambler.

Are you aware of the procedure that is being set ulg which, in
effect, puts the cable systems in some control of this, when, in fact,
this procedure would involve the homeowner, the dish owner, and
the scrambler? Are you aware of anything like that?

Mr. Oman. I am not aware of it. Ms. Schrader may be.

Ms. ScaraDeER. We have neard that Home Box Office, at least,
will make its programming available both through the local cable
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system or, alternatively, at the home dish owner’s option, through
an 800 nationwide telephone line, 50 that apparently——

Mr. MAzzoLi. But you are not aware of where the money would
be paid, or how that 18 to be handled?

Ms. ScHRADER. 1 believe that in the case of the 300 telephone
iine, there would be arrangements to pay Home Box Office direct-

y.

Mr. MazzoL:i. Directly?

Ms. SCHRADER. But of course——

Mr. MazzoLl. So you———

Ms. SCHrRADER. But if you use the whole cable system

Mr. Mazzori. My other question is about the first bill before us
relating to low-power television. I was just curious, when this draft
was put together by the general counsel, was that at a time when
it was felt that if you became a local signal, you would be entitled
to be carried as a maitter of law on the cable system?

Mr. OMAN. No; I think the point is that it is the option of the
cable company, if they have the capacity at their command for the
programming, they would be free to carry the——

r. MazzoLi. No; I am saying that is, of course, the current situ-
ation. But at one time, they did not have the option, before the
court——

Mr. OmAN. In terms of must-carry?

Mr. MazzoLi. In terms of must-carry. And was the bill--What 1
am really driving at is the following: Was it the net effect or the
intent of the original draft of the bill thal being designated as a
local signal, which is really what this bill drives at, would really
also give LPTA a chance to be carried as a matter of right by the
cable system?

Mr. O:tAN. Let me ask Ms. Schrader to respond.

Ms. ScirrapgR. I think the answer is no, since the FCC had previ-
ously ruled, I believe in 1983, or perhaps 1982, that low-power tele-
vision stations would not have muat-carry rights. The amendment
of ‘.ie copyright law would not compel that result—it would just
m: .e LPTV signais local for copyright purposes and for purposes
of computing the royalties.

Mr. MazzoLl. They would not be entitled by reason of that
char;ge of designation to some kind of carriage rights, is that cor-
rect’

Ms. ScHRADER. That would be my opinion, if the must-carry rules
were are still in effect.

Mr. MazzoLi. Thank you, Mr. Chairman.

Mr. KasTENMEIER. I must say to my colleague, thuse are good
questions. I think that question is one that should have been clari-
fied. What is the relationship, in other words, of the must-carry de-
cision to low power? That was the gentleman’s question: Whether
the bil! takes that into account, whether the change effected by the
must carry decision would affect the bill in terms of its i:npact or
its relationship.

The answer is no, it is not affected, although, as I say, the ques-
tion is a good one, an obvious one.

I yield to the gentleman from Virginia, a cosponsor of the bill.

Mr. BoucHER. Thank you very much, Mr. Chairman.
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Mr. Oman, : am pleased to hear that the Copyright Office is
strongly in support of H.R. 3108, In terms of addressing the sense
of urgency in having that legislation adopted, can you give us some
sense of whether low-power television companies today are waiting
for the passage of this bill before they begin operations?

Or are they relying upon the assurance extended by the Copy-
right Office last year that a determination by any local cable
system that low-power television is indeed a local signal, will not
be challenged by the Copyright Office, and starting operations
right away?

Mr. Oman. To my knowledge, they are not hesitating in terms of
construction or seeking their franchises on the hope that the legis-
lation will pass. I think they are relying on the assurances given to
them by the Copyright Office. I think they are on very firm legal
ground, and it is not an disincentive tcl)\dgoing iuto business.

Mr. BoucHEr. Of course, we have Mr. Hutcheson as one of our
witness2s this morning from the industry, and I am sure he will
want to comment on that as well.

Nevertheless, we appreciate very much your strong support for
that legislation.

Let me turn briefly to the matter of Earth stetions, and while
the subcommittee does not have before it H.R. 1840, that has been
referred, I believe, to the Committee on Energy and Commerce, it
does raise some rather interesting questions that I think we should
address this morning.

That legislation would place some broad new powers in the FCC.
In particular, it would allow the FFCC to set prices and terms and
conditions for the receipt of signals broadcast by satellite and re-
ceived by Earth stations.

In essence, it creates what could be called a compulsory license
for the receipt of those signals by Earth station owners. And yet it
seems to me somewhat unprecedented because this coinpulsory li-
cense falls outside the copyright law.

I wonder whai your comment on that is? If we are going to have
a compulsory license, &'ong the lines of H.R. 1840, should that not
be contained within the copyright law, rather than some other sec-
tion of the code?

Mr. OMmanN. Accepting your premise that we do resort to the com-
pulsory license which the Copyright Office has traditionally viewed
as a last resort, I think in theory it would be better to have that
administered within the structure of the copyright law, rather than
the communications law.

I saspect the FCC would be very eager to agree with that posi-
tion.

Mr. BoucHER. Let me ask a somewhat broader question, and that
18, should we have legislation which places within thea co{vyright
law the right to receive signals that are broadcast by satellite for
receipt by Earth station owners?

Mr. Oman. Again, 1 reiterate t s preference of the Copyright
Office for reliance on the free market mechanism, and viewing the
compulsory license as a last resort.

I think there are economic incentives on all sides to encourage
access to these signgls, and that if there is a workable mechanism
whereby people can pay, and the price by the force of the market i8
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fair, and there is not a great deal of difficulty in terms of comply-
ing with the law, then people will comply and that money will be
made. and service will be provided.

M:. BoucHer. Thank you very much.

Thank you, Mr. Chairman.

Mr. KasTenMEIER. The issue Jjust raised by the gentleman from
Virginia derives from language in the bill, H.R. 1840, which states
as follows:

Any person who received encrypted satellite cable programming
may receive such programming decoded for private viewing upon
compliance with prices, terms and conditions established in the
marketplace or by the Commission which are not inconsistent with
the policies and provisions of this title.

That 1s thought to be the equivalent of a compulsory license, the
same mechanism, except in a different setting. And I appreciate
your comment.

In comment, I would think that if, as a policy matter, Congress
decided to grant a compulsory license, then it ought to be in the
context of the copyright laws and not in an external regulation by
the FCC.

You deal with a number of distribution systems for subscription
services—one questior is with respect to teletext. Is teletext, in
your view, pcotected by copyright?

Mr. OMman. Ms. Schrader is prepared to respond to that question.

Ms. ScurADER. Of course. it would depend on the particular con-
tent of the transmission, but by and large, one might suppose that
there would be some compilation of information—something that
might be considered a data base—which then could be protected as
other compilations and other data bases are.

My guvess woculd be that by and large, they are subject to copy-
right protection, but there are questions about how the right of
public display would be applied. There air=z problems especially
about transmissions across borders, between the United States and
Canada, for example—which law would apply, the United States or
Canadian law, and of course, what would tll:at law be?

Mryr. KasTENMEIER. Thank you.

Going back to Earth stations, in your statement, you raise the
%uestion of copyright ramifications of sateliite signal encryption.

mong others, you ask, should the copyright law be amended to
ensure public access to satellite-delivered copyright materials?

How could this be done, and what are your further thoughts
about that issue?

Mr. Oman. Ms. Schrader, do you want to start?

Mr. KasTrewMEIER., Ms. Schrader.

Ms. ScHRADER. As Mr. Oman has already said, we are not really
taking a position that this would be an appropriate solution. Sub-
ject to that qualification, it probably could be done in one of two
ways. One method would be amendment of the definition of public
performance, which I would suggest is perhaps a radical approach,
especially if you try te sweep in private performances. Of course,
by this method, you would then be able to create certain exemp-

for those who have private performances of works, such as
“b .kyard” satellite TVRO owners. It is a rather radical method,
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however, and would get you into all sorts of problems about private
performances, such as somebody singing music at home and what-
ever.

Another method might be by indirection. Under the present law,
the copyright owner does have protection with respect to reception
in public places, so the same signal basically might be picked up by
a bar or motel, by a satellite dish at home.

It might be possible to prepare a bill where you would take away
from the copyright owner the protection that now exists with re-
spect to public reception, that is, in public places, unless there is
adequate :iccess, and at reasonable terms, in the case of reception
in private homes.

Mr. KAsTENMEIER. With respect to Earth stations and the gques-
tion of encryption—as a practical matter, this goes beyond perhaps
the copyright competence-—is there any method by whicl the
owners of copyrighted works that are intended to be compenscted
can be protected other than by the use of encryption devices?

1 ask this because encryption does seem to inveolve yet another
technology and yet additional expenses in and of itself, and may
pose other questions such ag the gentleman from Kentucky raised,
as to who owns and operates, and for what purpose, the encryption
devices.

Is there any other means possible of assuring that the appropri-
ate owners of copyrighted works are compensated, other than
through encryption?

Mr. OmAN. There would be ways to do it. I am not sure that they
would work very well in the real world. There were suggestions
made at one noint to license the dishes the way jukeboxes are li-
censed, with an annual maintenance fee.

The necessarily private nature of the home viewing community
makes that more difficult than a jukebox, which is located in a
public place and accessible to the public by its very nature.

That is one of the methods that was selected or suggested short
of encryption. Ms. Schrader, do you have any others?

Ms. ScuraDpeER. No, I don’t.

Mr. KasTeNnMEIER. If vou went that direction, you would need
something like the CR"." o determine how to split up the pie again,
just as we dn for the compulsory license among, 1 suppose, so many
proprietours.

It i1s assumed, I gather, that many programmers or sources or
owners of programming, will not seek to encrypt their prograins
for various reasons, whether it is CINN or other such sources, be-
cause they have aiw:rvs sought the widest possible reception of
their programming, notwithstanding tha. they are not compensat-
ed by the viewer thereof.

Is not that your——

Mr. OmMmam. [ think there will always be economic incentives to
make programming available to these dish owners, whether or not
they do have the decoders. They may not be able to pick up certain
specialized programming, like HBO, but there will aiwuys be some
prog.-amming available to them free of charge, unencrypted, be-

cause people do want to build their audience and rely on advertis-
er-supported programming.
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Mr. KASTENMEIER. Are there any other questions from the com-
mittee?

If not, the committee is very indebted to you and again, let me
compliment you on your appearance here this morning. We, again,
wish you the very best. We look forward to working with you on
not only these, but many, many issues involving copyright.

It is always good to welcome back your col%eagues as well who
appear before us.

Mr. Oman. Thank you very much, Mr. Chairman. 1 guess the
honeymoon 1s now officially over.

Mr. KasTENMEIER. Our next witness is Mr. Richard Hutcheson,
secretary and treasurer of the Community Broadcasters Associa-
tion. Mr. Hutcheson served in the Carter White House as Mr.
Carter’s Staff Secretary from 1977 to 19381.

Leaving the administration, Mr. Hutcheson wag a visiting fellow
at Swarthmore College shortly thereafter. He formed the Local
Power Television, Inc., in 1981, and has been working full time in
the low-power television industry ever since.

_Ni[:. Hutcheson, you are most welcome. You may proceed as you
wish.

TESTIMONY OF RICHARD G. HUTCHESON III, SECRETARY-
TREASURER, COMMUNITY BRBROADCASTERS ASSOCIATION

Mr. HutcHESON. Thank you, Mr. Chairman.

I appreciate very much the opportunity to speak here today, both
in behalf of the Cormmunity Broadcasters Association, which repre-
sents the low-power industry, and also as a low-power brro-~dcaster.

My company owns and operates three low-power sta... .s, and
has plans to build additional stalions in coming years.

I would like to do two things today: First, to just talk generally
about low-power television—what is 1t? And second, to talk specifi-
cally about the key difficulty our industry faces, having to do with
the uncertainty as to the copyright status of low-power stations.

And let me say, Mr. Chairman, that our industry is very grateful
to you and grateful to Congressman Boucher for your leadership
role in both 1identifying this copyright issue and in sponsoring H.R.
3108 to help deal with it.

Let me now talk about the low-power industry generally. Low-
power stations are functionally identical to any other TV station.
They can operate on any channel between 2 and 69, and you don’t
need any particular wires or decoders to picl them up. It is just
regular television.

You turn on the TV set, and you ecan watch the low-power sta-
tion. The one difference is that we are limited to 1,000 watts of
power. So our signals extend 20 to 35 miles on the average, where-
as_la conventional television station’s signal will extend 50 to 70
miles.

But to the television viewer withir the coverage area, the signal
looks exactly the same.

This limitation on power is our principal advantage. Because we
are smaller, low-power stations are also cheaper. And therefore,

seaking gererally, they require about one-sixth of the investment
of a full-power station. A low-power station can cover about one-
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third of the territory, which we believ. is a pretty good bang for
the buck on investment.

Because of this financial incentive, there were an enormous
number of applications filed for low-power stations in the 1980 to
1984 period, after the Commission announced the low-power serv-
ice; 40,000 applications have been filed for low-power stations, and
ultimately, 4,000 stations may be licensed and authorized.

There are two particular advantages that the low-power service
has to offer to the communications universe. First, with 4,000 new
stations, there exists an important new avenue for ownership of
broadcast properties. It i possible now to significantly broaden and
diversify the ownership of broadcast television stations in the
United States. ]

Second, and most important, the low-power service makes possi-
ble free local broadcast TV stations in markets which heretofore
have not had an opportunity to have local television service.

Rural areas and smaller cities, whick in the past have had to
rely on big city television stations received either with pole anten-
nas or via cable systems, can now for the first time have their own
local television station.

People in smaller markets are just as interested in local news
and current events as are residents of large cities, and with the
low-power service, they are able to have local television.

We believe that the fostering and preservation of local broadcast
TV is a very important norm, and a very important service provid-
ed by our industry at a time when superstations and national net-
works seem to be playing an increasingly important role.

Like any new service, we have had our challenges. The most dif-
ficult situation that we have faced has to do with obtaining access
to cable systems serving the same markets that we serve.

Historically, cable got its start in markets that had very little or
no local television, and so we typically face a cable penetration at
or above the national average of about 45 percent.

It is very difficult to go out and sell a commmercial to 2 local busi-
ness if you are shut out of half of the television houszholds in your
market. Therefore, getting on cable is very important to low-power
stations as for any television station.

No television station has automatic access to cable. Low power
has never had such access, and the recent appeals court decision
has struck down must-carry for conventional television stations.

Low-power broadcasters, by and large, accept this situation. We
feel that if we are offering programming which is of interest to
local viewers, then the cable operator has a business incentive to
add us to that cable system, and we are willing to live with that
marketplace judgment.

However, the marketplace for low power has been badly skewed
by uncertainty relating t+» our copyright status. Because of this un-
certainty, many cable uvperators who wanted voluntarily to carry
low-power stations. feared to do so, and this problem has literally
threatened the very existence of our industry.

Let me now talk more specifically about this problem, and about
H.R. 3108,

&'¢
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Under the compulsory license, cable systems can retransmit local
stations without paying copyright fees; but if they import a distant
signal, they must pay additional copyright royalties.

Ag a matter of definitional convenience, the 1976 Coepyright Act
distinguished between local and distant signals on the basis of
whether or not the television signal was a must-carry. This i8 be-
cause the FCC rules in effect in 1976 said that cable systems had to
carry regular televigion stations within their local service area.
Any other stations were distant signals.

This definition worked fine as long as all television stations had
must-carry. But 6 years later, the low-power service was created
without must-carry status. And so, we were immediately thrown
into a quandry.

Since low-power stations were not must-carries, they had no spe-
cifically defined local service area. Cable operators feared that if
they weren’t local, LPTV stations had to be distant signals.

If low-power stations were distant signals, the cable ¢Operators
might have to pay an enormous sum-—as much as 3.75 percent of
their gross revenues—to carry the local low-power station, even
though i1t might be located literally across the street from the cable
system.

Now, this problem created enormous difficulties for our industry
just as we were beginning to get underway. In 1984, for the first
time, the Commission started issuing a substantial number of
LPTV permits on a regular besis; yet at this very time, paople in
the telecommunications industry broadly became aware of this
praoblem.

And so, many low-power stations ceased being built. No one is
going to go out and invest $500,000 in a low-power station if the
local cable operator says, “We can’t put you on until this copyright
i3isue is resolved.”

And so both the cable industry and the law-power industry at the
end of last year petitioned the Copyright Office for some assistance.
In October of last year, you, Mr. Chairman, and Senator Mathias,
sent a letter to the Copyright Office asking them to desl with this
issue administratively, pending action by the Congress.

And as a direct result of your letter, the Copyright Office issued
an opinion in which they said they would accept, on a temporary
basis, the finding that a low-power station is local within an area
approximating its coverage area, pending a legislative clarification
of the issue.

This ruling provided us with desperately needed relief, and
within a matter of days after the Copyright Office put out its policy
decision, cable systems started adding low-power stations to their
systems on a voluntary basis.

But the Copyright Office ruling, as Mr. Oman just testified, is on
an interim and tentative basis only, pending congressional action.
And in addition to that, we still have cable systems out there that
regard this issue as sufficiently muddy that they are not putting
}:qw-power stations on pending additional final legislative clarifica-

ion.

I know from personal experience that that is the case.
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Therefore, it is extremely important to our industry that HR.
3108, introduced by Chairman Kastenmeier and Congressman Bou-
cher, be enacted as quickly as possible.

Many people may regard this as a technical matter, but to us, it
is a matter of crucial importance. And cable systems want to know
which low-power systems they ¢an carry if they choose to do so, so
that they can make their own judgments as to what programming
is in the best interests of their.subscribers.

I will conclude by saying that low-power television is a boom still
waiting to happen. If thia problem is resolved, we can build thou-
sands of stations in the next few years.

Any market in the past which was big enough to have a radio
station can have its own local television station. To the best of my
knowledge, there is no opposition to this pill, and it would be very,
very helpful in assisting our industry to get underway if this bill
could be enacted as quickly as possible.

Again, we appreciate very much your leadershlp. Mr. Chairman,
and your leadership, Congressman Boucher, in sponsoring 3103.

[The statement of Mr, Hutcheson follows:)
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TESTIMDNY OF RICHARD G. HUTCHESON. 1II
SECRETARY-TREASURER

COMMUNITY_ BROADCASTERS_ASBOCIATION

BEFORE SUBCOMMITTEE_ ON COURTS, CIVIL L.IBERTIES

AND THE ADMINISTRATION OF JUSTICE
20 NOVEMBER 1085

Chairman Kasienmeler, Disiinguished Members of 1he Subcommitiee.
my name 1ls Richard G. Hutcheson. III and I am ths Secretary/?r-asur-r
of the Community Broadcasters Assocliation (CBA}. 1he trade

association representing {pe low power ieleviaion {LPTV]) indusiry.

The Community Broadcastergs Association was formed in January of

ihis vear as a resulil of {he merger of {hree predecessor low power

ieleviesion groupa. Represented on i1he Board of Directors of CBA are
the leading figures in 1he new LPTV indusiry. including principal

siaiion operators. permiiiees. programmers gnd eguipment suppliers.

I am also speaking to you as a low powar TV broadcaster. I sarn

my l1iving ag the president and principal ownor of Local Powar
Television., Inc.. & Company which owns and opearatea ithrae LPTV
g1 al ions and® owns consiruction permiias for an addiiional dozen

atations. In this new indusiry. our company 1ls perhaps (he largesi

commercial operator of LPT™W astations in the United States today.
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As LIPPTV breoadcasters: we appreciale very much the opportunily to

present tesiimony before t.‘h:i.s Conmittee loday. Tn my Pamarks, 1 will

cover LwDo aredg. First, I will provide an update on {the status of the
industry overall. What axactly is this new communicaticons technology.s
low powar television, and what bhas transpired since the Federal

Communicat ions Commiesion (FCC) aunthorized the LPTV sarvice ©hn
Mareh 7, lo982%

Second, I will deseribge a key difficulty faeing the LVPTV
industry:; having te do with tha cneertain status of lew POwer
television under the Copyright Act of 1976. 1T will eock to catahlish
thmi passage of H.R. 3108. which would clarify thae copyright status
ol LMY atations by defining their local secvice arear wonid
contribhut e enormoasly to the LPTV industry*'s prospecits for fulfilling

.

s's potontial as A& valuable new comuunticeoat iouns service availanblie o

telovision eonsumers.

Findl1ly, Ar, Chairmans let me say thatl «<nr industry applands Yoor
fnitidativa. and that of Confresaman Boucher: in idlentifying thiy

preblem and acting (o solve 1. We are veiy grateful ({or your
leadership.
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l. Status of Jow Power Telavision.

A+ Barkground. In 1980, the FCC took note Of the fact that two
significant agvances in technology —- Zatesllite distribution of
programming, and a reolution in video technology —— made it pogmible
1o originate jocal twleviaiogn programming fay lens aexpengively than

had ever been the vaseé befora.

The commission further ghsarved that vhile moat large popylation
canters have ample local televiaion service —— three network
affiliates; one or more independent stations and a public TV gration
—— maArkets with fower than a guarter of a million persons often are

undearserved by fresr local broadcast teleyision, And even in tha very

largest cites. there exist ethnic or interest minority groups unable

to afferd to acquire one of the multi-millton dollar television
proparties yhioh cater primarily to the tzates of the majority of

televicsion yiawers in the parket.

The Commission gherefore began accepting applications for a new
clase of "pint—-sized" TV stationa to "£il) in the gapu®” —- literally
and figquratively —- around existing televiajion gtations and Frovida

service to underserved markets and groups,

B. What is LPTV? LpTV gtations are functionally identical to
ragular TV gtationse. Like regular TV, low power mignale are broadcast
thrcugh the air. No wires, gables or degoders are required to pick up
the signal, which may be viswed on any regular TV channel batween 2

and 69.
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Howavar: LPTV piations are restricied by requlaiion o a maximum
of 1,000 watis transmitiar oulpui, Because of {his restricilien, "low
power? mignals typically reach out with a radiue of onlyY 20 to 35
miles:; while a "reqular” TV signal with 8 much higher {ranasmitter

aulpili, may be received 50 to 70 miles or mora.

The advantage of LPTV stat.iona, in & nutshell, iz thatl hacause
ithey are smaller; {hey ara cheaper, The {ransmittier eguipmeni alane
for a conventional TV atation may cosi 5500.000 or morer wiih toial

cosls for construciilon; oeperation and Programming exceeding §3

million dollars. By contraei, for ithe Price of a full power

transmitier alone ($500,000-$500,000), a LPTV station may be hulld
and operated Lo Lthe poini of projecied profiianhility, A LPTV atation
may serve ons-third of the {he coverage area of a roqular TV siailien

for well undar one—-sixth of Lhe cCcos=i.

C. processing Dylays Resolved SFlowly. The announcvement an 1980 of
a new television service created an avalancha of neatrly 40,000
appl icatl ions for low power licenses Lhrough 1984, Az n resull of 1his
processing overload. Few prvmite for stallons were issued unt il
Congress réesCued the situatiion by authorizing the Cammission {0 use
lotieries rather ihan comparative hearinds 1o award permiits sought by
compei ing. mutually agxelusive applicanis: and by funding {be compuier

sysi em needed to 20Tl oul defectiive appiications,
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The f£irst low powar TV lottery was held on Ssptember 29, 1981,
8ince that time. about 847 construction permitas for stations have
boeen awarded and 329 low power atationa actually built and licansad:
in 37 states. The Commission now holds monthly lotteries: and iseuves
approximstaly 50 nhew permits per month. 16,000 applications are atill
pending before the rommiseion. Once thase applications are procaased.

the FCC plane to begin accepting new Lpry applications {(in 1986).

D. Policy Goals LPTV_May Achieve. Becauses of the substantially

lowar construction and operating costs for LPTV stalions: the service

may achieve several important public policy gCals.

Firsts LPTV creatas tha opportunity to dramatioally broaden and
Aiversify the ownership of broadcast properties in the United States.
Ultimately, 4,000 Oor mora LPTV stations may ba authorilzed and addad
to the televiasjion spmctrum without. cauming interference to axisti ing.
fFull power TV stationa. At a time when owners of convent ional TV
stations may increase their holdings from 7 to 12 siations, this new

avenue for diversified ownership is particularly important.

Sacond: LPTV makes it possible to have free: locmsl broadcast
telavision in markets which, heretofore. have had none: or have hacd
to rely on big city media outlets 40 to 50 miles away. Residents in
gsmal ler communities are just ag intersasted in television coverage of

local news and events as are residents of major metropolitan areas.
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The fostering and preservation of local broadcaast television Lls an
imPortant norm in a daY when so~called “supearttations” and other

national programming networks are dominating cable and capiuring an

evarzlargar market ghare.

Finallys LPTV makes it pozmsible to offr spacialized teclevision

programming to viewers with particular intereats and needs —-- both in

blig clities and in Emaller communitiea. Ethnic minoritiesr: church

groups and others unlikely to be able (o afford acoess to

conventional TV gstutions ma¥ yge LPTV stations to air programming

dadicated to theidr particular needs and interests.

E. &tatus to Pate. It 1is important {o obgerve that hacause of

years of procezsing delaye:; the LPTV scrvice has just now gotten

underway. A majority of tha exlating permits sre less than ono year

old. However:; the FPCg is finally iss=uing a steady stream of permits,

With avithorizations now in hand:; tha uses of LPTV thuas far have been
ext raordinarily diverse.

Fully half of the new permite have gone to Alaskar as part of a

s1ate-wide educational television network, In the lower 48 sgtates;

LPTV Permits are about equally diastributed among those being used to
extend the range of conventional TV stations as translators:s

religious nonprofit stationa and commevclal broadcasters. Among the

commercial LPTV broadcasters:; foms are offering specialized
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programming formats in larger markets;, while most are offering 1ocoal
programming in smaller, primarily rural markets which. before LPTV.

had no free loaoal iglevision service a¢ all.

As with any new communicat ions technology. low Power TV pisnasers
have had o face manyY challenges. After years of waiting for the PCC
to issue permits for astatione. LPTV operators are now confronted not
only with financing the new stations, but with developing programming
formats which local busineasax will support with advertising. anqd
with figuring cut how to deal with program suppliera accustomed to
tha much larger budgets typical for full power stations. For example.
my thrae LPTV atations operate with a monthly pragramming budget of
$3000 each. By contrast. A singlae episode of a top-rated syndicated

series in a major market may sell for $50.000 or more.

Nonethelesa. LPTV broadcasters are leaining how to ag€al with
theae constraints. MY stations broadcast 16-24 hours per day. with a
schedule which includes 1-~3 hours .of local programming: plus movias.
syndicated smeries and music videos. Wa sell commercials ¢o local
businessas for §5 to $25 per 30-second spot. Some.of our programming

is received via satellite from suppliers willing to let us ba their

local distributor. given that no full power geation is availanle. The

centerpiece of our programming. however. is the local hews. sDPOrts.

game shows and espesial event programming which we criginate daily.
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F. €ritical Problem Facing LPTV: Access 1o Cable. The single
biygest Aifficulty confronting the LPTY industry thus far has bean
our effort 1o obtain access Lo cablae sysiems serving our local
coverage areas. Historically: cable got its start in marketa whare
local broadcast television wag spotty Or nonexistent. A cable
pcnetration at or above thae natlional average of A5% of local Ty
households is typical for most markets served by LPrTy statlions. Ity 1s
hard to imagine any television ptation -— low power or full power —-—

staying in axiatence 1f 1t iz denied access indnfinitcly to cable

systems serving half or more of the TV housaholds in the marketr.

NO televimion station is quaranteed access to local cable

systems. LpTv Btations have never had so-called "must carry" accass

and nows as a result of a recent Federal Appeals cCourt decision,

cable sysiems anre Under no obligation to carry l1oeal full power TV
atationas elither. This gituation 18 4Aifficuli, but "the law of the
marketPlace” sSugdgests that 1f a LPTY satation 18 offering programming
of interest to local TV viewera: in most instances the local cable

operator will have the qood businesa judgement 1o add it 1o the local

cable system.

The fact that ithe government has given the low power TV gbPerator
a license to broadcast television in a market 1 not. & guarantee of

financial success —— NOor sheould it be, »
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We in LPTV havae had an additional problem, howsver, which has
"skewed the marketplacea." and made it extremaly difficult for our
atations to obhtain aecess to local cable systemea —— aven_ When looal
ocable oparators wishad to carry our local programming. This barrier
Lo cable accesa has threataenad the very gurvival of the new low Power

TV industry.
2, Copyright Status gf LPTV stations

A. Copyright Aect of 1976. LPTV access to €able has heen severely
hampered by a technicality which was neither desired nor antieipated
at the time the Copyright Act of 19786 was passed —— 5ix years before

the LPTV gervice even existed,

Secticn 111(f) of the Copyright pet defines the “local service
nrea of a primary tranamitter" as that area in which a televisicn
atation may insiat that its signal bhe retransmitied by a cable
comPany. Becauge all conventional TV stations were subject to
mandatory carriage rules in 1976, Congreas dist inguished between
“lacal® and "distant” signals in terms ©f the must carry area
specified in the FCC'a rules. Thix distinction serves as the hasis
for computing copyright liability. Retransmission of signals within a
"local service ATea” is royalty free, while retransmissicn of
"disiant” signals reanders cable compahie=x liable for copyright

rovalties of up to 3.750 of grosz revenhues.
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B. LPTV Stations an_"Distant” Signals. When the Fcee authorsirzed

the LPTV service in 1982, it dia 8o without eorvanting LPTV stationa

mandatory carriage on cable systems. Because the Section 111(£)

equates "loeal Service area” with "must-~carry” privileges:, many cable

companies fearsed that the mignals of any LPpyv stations they carried

would ba considered "distant" fur purposes of computing coPyright

royaliiea. This feayr was aggravated by an opinion letter from the

Copyright Office stating that a “distant signal” definition was

warranted by the language of the Act.

Faced with the poesiblility that they would have Lo pay 3.75% of

gross revenues. few cgable ByBLema were willing to adq local LPTV

atations to thelr systems. By the &nd of 14984, as many new LPTV
stations bedan tO© go on the alr, many cable aystems which would havo

othertwise carried their signals refused Lo 4o sa.

Not only Aid this problem deny ({housands ©f cahle subscribers
accesa Lo the comminily oriented programmirg of local LPTV stations.

but without «ccess to local cable pubscribers, the very economic

viability of the LPTV service itself was threalened. wWhat local

alvertiser wants to buy a commercial on a station which cannot reach

nalf or more of Lthe local TV households?

Clearly+ to consider a LPTV station a "distant signal" runs

ccunter both to logle and to fairness. Tt is highly illogical in that

LPFTY stations, with their 2ignal! ranges typlically limited to 20-35
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miles: aroc by nature the mogt "lacal™ of all TV giationa. It is
inequitable in that LPTV gtatinns already pPay the licenning righis
for programming thaey use in their local markete. Finally, (o regard
LPTV sLation gignals as “distant” iz 1o undermine the intent of the

Congreds 1o dialinguish between truly local and distant eignals.

C. Interim Action BY the Copyright office. On gePtember 25, 1984.
various representatlives of {he low Powar television ipdustry
petitioned the Qohyridhl Office 10 reconsider 1is pesition on Lhe
status of low PoOwer television =tationa under Section 11¥{F). @n
October 1l: 1984: Chairman Kastenmeler, jeined by genntor Charles pccC.
Mathias: Jr., wrote a Jotter to tha then Re9ister or Copyrighis,
David Ladd, asking that administrative nction he taken t¢ rasolve the

cable copYright problem., pending sction by Confress.

The Kastenmeler-Mathias jetter was of rivotal importance in
cdelermining ¢he CobPyrighl office's Policy Decision of November 19,

12B4. 1lis ruling, in part, stated that:

“««- having noted the Kastenmeier—-Mathias lettier, the Copyright
Qffice haa concluded that the atatus of low power {alevision altations
under the cable compulsory license of tLe Copyright Act is ambiguous.,
Consequently, t{he CoPyright office will take a neutral positicn on

ion mentignea
in the letter from Senator Mathias angd_ Representative Kaslenmeler.

{emphasis added) In examining statemeuts of Account,., {herefore, the
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Copyright Office will not question the determinntion by a cable
eyaiem that a low power station's signal is “local" within an area

approximating 1he normal coverag9s zona &f such etation.®

Thig ruling Provided urgently needed relief 10 the LPTV industry.

and as & CONSEqUENCE®s gome cable sYstems added LPTV staticns they

praviously were raluctant to carrvyr, Howaver, the Copyright Office

ruling was e@xplicitly made on an interim banis, pending 2 final

1e91§1811Ve resolut ion. Until legislation 1is enacted which dafines

precisely the "local service area”

of a low power siationr some cable

companies still refuse to corry LPTV signals for fear of copyright

liability. ‘thus, action by Congreas {0 vesolve this issue once ane.

for all 1is of crucial importance 1o the LPTV indusircy atid the

communit les i1 serves.

D, H.R. 3108. Following up on the October 1,
copyright Office.

1984 l1stter to the

a Rill has been introduced which wottladt £irally

vesolve this difficult situation facing the LPTV industry due to Lthe

uncertainty of its status under the Copyright Act. H.R. 3108,

sponsored by the Hon. Robert W. Kastemreier and the Hon. Frederick

Boucher, saimply awmends Seciion 111{(f) of Title 17, United States

Code., 10 acid a precise definition of the local service area for LPTV

stations. The Hon. Charles MoC, Matbhilas. Jr. has irm roducod a similar

hills 8, 1526.
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The local service area for a LPTV station is defined ap
comprising an area 35 miles from its ¢ranamitter site, or in the case

of LPTV atations locsrted within the 50 Metropolitan Suatiastical Areas

with the larg;st population based on the 1980 U.S. Census., the area

i8 ¢to be 20 miles from transmiller site.

The actual range of a LPTV statlon’s signal dePends upon a
variety of topograrhical and enf9ineerinS factors. In addition te the
wattage of the transmitter {(limited to one kilowatt for LTV

atations), the heighi and gain of i1he anicenna are moal important.

The large majority of LPTV stations are located in rural areas.
near markaels with relatively small populat ions. In ‘these areas, a
iypical LPTV station with a well-engineered signal may reach 3% miles
over open terrain. For the gmaller number of LPTV siat ions serving
very large Population canlers. a coverad9e area with a padiu=x of 20
miles may be typical, given possible restrictions on tower zites.

high buildings and other anpects of metropolitan terrai..

E. Conclusion. A resclutjon of the copyright issue for LPTV
atat ions iB critical if the LPTV industry is lo achieve those goals
[or which the service was created: to diversify the ownership of
braadcocast Properties in the U.S.:. and to provide unique. localiy
originated Prodramming to those areas and for {those groups

underserved by conventional television.
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If H.R. 3108 is enacted intn law., cable syslems will know

pracisely the geographical area where they may carry LPTV slationsa
without faar of copyright liability. Cabla companies will be able Lo
decide whether or not {o carry LPTV slatione hased on their

apoeasment ©f what 1s best f£or their subscribers., LPTY statiena in

Lurn will have access to thousands of householda within signal range

which otherwise wouid hava been danied access to thelr lozaily
originated programming.

The LPTY industiry is exceedingly g9rataful for the leaderahip
shown on thip issuve Ly Chairman Kastenmeier and Congressman Boucher.

Those of Ue who are coperating stations know Jjuat how criticml a

resolution of this problem ig to our indus'ry. Wiith a gsolution in

hand, wWe may devote our full attention 1o providing lowval televisian

sevvice in our communitias ©f licenre., and 1o developlng the LPTV

indusiry ¢ i1s Tullest Potential.

In conclusion. M. Chairman and temtiors of the Subcommnitieer T

thank you again for the opporitunity to bring 1o yeur attention tha

viewp:int of the LPTV indusirey.

Mr. KasteENMEIER- Thank you, Mr. Huicheson.

You eay there 18 no oiposi tion?

Mr. HurcHESON. To the best of my knowledge, sir, there is none.

Mr. KASTENMEIER. As matters now stand, and as the bill would
tend to incorporate this specifically and would clarify the situation,
local cable stations are, or would be, free to carry low-power sta-
tions within a certain limitation, 20 or 35 miles, as the case may
be, but they are not required to.

It is entirely optional with the cable system; is that correct?

Mr. HUTCHESON. That is correct, sir.

Mr. KAsTENMEIER. As far as you know, no low-power television
station would resist or oppose being carried by the local cable
gsystem, is that correct?

Mr. HurceEeson. That is algo correct; it is an advantage to a
LPTV station to have as many people in its coverage area view the
gtation as is possible.

Mr. KAsTENMEIER. Have you ever run into a situation where a
low-power station would, in fact, be a distant signal, and a cable
system would want to carry it for any reason?

Mr. HuTcHESON. I suppose it i8 theoretically possible that a cable
system might want to carry a low-power station 40 or 50 miles
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away, but I think it is highly unlikely. The limited range of a low-

power station means that the locally originated programming tends
to be rather parochial, and of interest mostly to people who reside
within the actual coverage area. So I think that would be an un-
likely mituation.

Mr. KasTreNMEIER. Though we might understand new low-power
systems a little bit better, what programming do you contemplate?

you contemplate carrying network programmi or programe-
ming similar to so-called independent television? Or do you contem-
plate carrying syndicated programming, which is not first run, ob-
vious

How do you differ frorn a small independent television station?
How do you distinguish the programming which a low-power sta-
tion m}ght carry?

Mr. HurcaesoN. In some instances, the programming can be ex-
actly the same. The uses of low-power stations have been extraordi-
narily diverse. About 850 permits have been granted, and to date,
about 330 low-power stations have been built and licensed.

Of this number, about half are in Alaska as part as a State edu-
cational public TV system. Of the remaining half, they are about
equally divided hetween low-power stations functioning as transla-
tors of full-power stations, nonprofit religious stations, and local in-
dependent commercial stations operating much as any other com-
mercial independent station would function.

My own stations, as an example, produce 1 to 8 hours of local
news, sports and other programming per day, seversl movies a day,
as well as some syndicated series. We are also able to clear the li-
censing rights to some programming off satellite.

And most low-power stations operating in a commercial mode
offer somewhat of a potpourri of local programming, as well as
other programming.

Mr. %{ABTENMEI:.ER. To the extent that you use programming off of
satellites, do you in fact, compete with a local cable system?

Mr. HurcHesoN. That is correct. We do not compete, primarily
because most low-power stations are free to viewers and advertiser
supported, so we are offering free movies, whereas the cable system
is selling pay movies, such as HBO, to its subscribers.

we are a complementary rather than a competitive service.
This is why & number of cable systems have sought t0 add us. We
may be the only local station, and we may be providing the only
local news in that market.
Mr. KASTENMEIER. Are the capital costs, the startup costs, of a
low—J:orwer station considerably less, than, let’s say, a small inde-
pendent television station?
Mr. HurclrEsSON. Yes, sir. The price of a typical full-power trans-
mitter is $%2 million. For that $500,000, you can not only buy all of
the equipment for a low-power station, but You can build and oper-
ate that station over several years to the point of projected break-
even.
So it is less than one-sixth of the cost in a typical instance.
Mr. KastenMieier. Do you have any data on how many low-
power television stations presently are being retransmitted by
cable television systems?

L4
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Mr. HurcuesoN. To the beast of our knowledge, approximately

onﬁithird of the operating stations are now being carried by local
cable s

tems.

Mr. Iv{eABTENMEmR Now, obviously, this is a copyright issue which
perhaps the Congress can resolve. Are there any other copyright
msue that are of particular interest to low-power television sta-
tions'

Mr. HuTCcHESON. Not to my knowledge, sir. This is the one issue
which has really been of crucial importance to us, and beyond this,
I ti;h:nk we would be treated much the same as any other television
atation.

Myr. KasTENMEIER. I would like to yleld to the gentleman from
Kentucky.

Mr. MazzorLy. Thank you, Mr. Chairman. I won’t take the full 6
minutes, 80 we can make our vote.

But Mr. Hutcheson will recall our conversation in Las Vegas of a
couple of years ago——

. HUTCHESON. Yes, sir.

Mr. MaAzzow1 [continuing]. During which the point the gentleman
was making then in that forum was really very different than you
are making in tglc;ur statement today, which is why I am a little
nervous about this bill.

Because the point the tleman was making, if my memory is
at all accurate, was strirgim on must-carry. You didn’t talk about
the copyright feature, the 3.756 or anything. You said your position
was, very strongly articulated, that local power television had a
right to be in the must-carry mode, the same as any broadcast

signal.

And therefore, that is why I asked the question of the earlier
panel, is there a hidden agenda here? Does the adoption of this bill
give you, even in this now deregulated climate, any rights more
than just simply to allow you to dicker with the local cable system?

Mr. HurcagsoN. Absolutely pot, and that is why the cable indus-
try supports enactment of this bill. We have never had must-carry
status, and I just don’t think that is a realistic possgibility.

No television station now has must-carry status. .

Mr. Mazzori. But you felt that that was your entitlement, at
least a couple of years .

Mr. HUTCHESON. sto perhape I didn’t express myself well at
that time. We have always wanted to be carried by local cable 8ys-
tems. I think realistically, we have never had a prospect of being
included under any mus

Mr. MazzoLr. How does the NAB stand on this?
Mr. HurcuesoN. They also favor this bill

Mr. 3 ough it may crowd one of them out?
Mr. HurcuaEson. Well

Mr. MazzoL1. In this deregulated mode, no one is entitled to any-
Mr. HurcHESON. That is correct.

Mr. Mazzor1 [continuing]. If you are on there, and there is a cer-
tain crack reco

MMr. HUTCHESON. I don’t think that there is a sense of competi-
tion there, because primarily, we are serving markets that are not

105 -

RN Y




101

being served by full-power stations; we may be the only local televi-
sion station in our market.

Mr. MazzoLl. Let me ask you, if I am clear on this bill, to be des-
ignated a local signal rather than a distant signal means that those
who ca you don’t have to pay the 8.75 percent or whatever.

Now, does that mean that actually, copyrighted material is not
being paid for except—or how does the copyright owner get paid in

m-._.-_

Mr. HurcHESON. Not at all. What it means is that we don’t have
to pay twice for copyrighted material. My stations and other LPTV
stations have already purchased and are payi the licens%:s
rights to copyright owners for movies and any other copyrigh
material we use.

And by designating us as a local signal, the cable operator is
freed from being asked to pay for it a second time.

Mr. MAzzoLl. Does that mean, to ask you the question a second
time around, but a little more specifically, that the copyrifht agen-
cies or groups, those who represent cc;pyright owners and the cre-
ative community, are also in support of this bill?

Mr. HurcHESON. That is also true to the best of my knowledge.

Mr. MazzoLl. In other words, are you telling me that you have
the perfect bill; is this—I mean, I have never seen gﬂeﬂ;jng like it.
You mean to tell me there is no opposition? I can’t ieve 1t.

Mr. Hurcueson. I think most of the other parties in the commu-
nications universe regard this as a rather technical matter affect-
ingt what is to them a relatively minor industry, and I think

at——

Mr. Mazzorws, It is kind of like finding the golden fleece Or some-
thing, I didn’t really believe there was such a thing, I mean, you
have found the perfect bill.

Mr. HurcHESON. Well, I think it is simply an issue which is of
otpnnh cipal concern mostly to us and to the cable industry and not to

ers,

Mr. MazzoLr, We will see what happens.

you very much, Mr. Chairman.

Mr, . In response to the gentleman’s comment, it
should be noted that the Co ght Office had a public hearing on
the same issue, invited a whole plethora of people and associations
to testify, ﬁnd there was no opposition.

The gentleman from Virginia

Mr. BoucHER. Thank youLMr: Chairman.

I just have a couple of brief questions. We have a call to the
House, which we will have to depart for momentarily.

You had indicated that the current condition of the law does
create an inhibition to some cable companies carrying low-power
itfl{fvisio';l. Can you give me some idea of tha dimension of that in-

ibition?

How many cable com ies are in that mode today?

Mr. HurcHesoN. Well, it is hard to estimate, but two-thirds of
the low-power stations out there still are not carried by local cable
systems. I know from personal experience in attempting to get
access to cable systems for my own stations, that some of these
cable systems are citing this specific issue as the principal reason
for their decision thus far not to add the low-power stations.
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Mr. Boucner. Can you provide the subcommittee with a list of
low-power television stations that have been, to date, denied access
to local cable companies with the current condition of the law
being cited as the reason for that denial? .

I think it would be mtereati.g in particular if you could demon-
strate that there are stations there that are ready to go, that are
being denied that opportunity in terms of carriage on the local
cable, because of the ambiguity in the law today.

Mr. HUTCHESON. We will be gl?ld to p;i:t a lisil::’l;ce that ttt:)get;lﬁr. 1
know that many, many letters have ready n sen various
members, both in the House and the Senate on thia specific prob-
lem. I will be glad to provide it.

Mr. KasTeNMerErR. Would that be a difficult request? There are
many low-power stations in operation. You would have to survey
your entire membership to determine—-~ . .

Mr. HurcuesoN. We will do that. The only thing I can’t guaran-
tee is the compliance on their end. But I would be glad, to the
degree that we are able to do so, to put that information together.

Mr. KasTeNnMerER. Well, we would appreciate that.

Mr. HurcHEsON. Yes, gir.

[The information follows:]

LPTVY STATIONS WHICH HAVE BEEN DENIEO CABLE ACCESS BECAUSE
OF "OISTANT SIGNAL™ COPYRIGHT INTERPRETATION

Licensed Stations

Mountain Home, AR, Cacll Fuller
Ponoa Clty., OK. “

LaSalle, IL, Local Powar Talevision, Ino.
Ottumwa, IA, Looal Power Telsvision., Inc.
Toughkeepsle, NY, Dutohess Communit¥ College
Douglas, WY, SKy Window TV, Inc.,

Bucyrus, OH, Allonas Communications

Munoie, IN, Don Badgely

Lake Havasu City, AZ, London Briddes Broadcasting
Kalispell, MT, KOUS=-TV Channel 4

Glasgow, MT. -

Lewiaton, MT.» =

Ridgecrest/Inyokern, CA, Edward Tipler, P.E.
Milwaukee, WI, Ken Shapiro

Bemidji, MN, John Boler

Hopkinsville, KY, D.J.Everett

Eeralttees

Chioago, IL, Woods Communiocations
Milwaukese, WI., -

Lake City. FL.

Ocala., FL,

Orlando, FL,

Gaineaville, FL,

Ft. Myers/Naples., FL. -

Oshkozh, WI, Kompas/Bilel

Lufkin, TK., Attaway Inveatments
Gallup, NM., Busanaventura, Ino.
Louisville, KY, J«Pax Broadcasters
Enid, OK, Cecil Fuller
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Mr. KasTeENMEIER. Thank you very much for your t.eatimon}' this
morning, Mr. Huicheson. I thirnk it has been very useful. I will
have to state that we will be in recess for about 10 mijnutes,
which we will hear from Mr. Brown, our .last witness for the day.

The committee stands in recess.

Mr. KASTENMEIER. The committee will come to order.

Our last witness for the day, I am very pleased to introduce, is
Rick Brown, General Counsel of SPACE, founded in 1980. SPACE
is an acronym, which stood for Society for Private and Commercial
Earth stations.

The organizational name later was changed to Satellite Televi-
sion Industry Association. However, the acro is a trade associa-
tion that represents manufacturers, distributors, dealers, and
owners of home satellite Earth gtation equipment.

As far as I know, this is the first appearance of the Earth station
industry before the House Judiciary Committee. Mr. Brown is a
senjor pariner in the Washington, DC, law firm of Brown and

He has been in the law practice in the communications field for
the past 10 years. It is a pleasure to have you .and your organiza-
tion before us this morning. I am told that you will start with a
technological explanation of your industry, followed by a discussion
that highlights legal and policy concerns.

You may proceed as you wish, Mr. Brown.

TESTIMONY OF RICHARD L. BROWN, GENERAL COUNSEL,
SATELLITE TELEVISION INDUSTRY ASSOCIATION, INC./SPACE

Mr. BrRown. Thank you, Mr. Chairman, members of the subcom-
mittee, counsel. I appreciate the opportunity to provide testimony
here today. In distinct contrast to radio, television, telephone, and
even cable television, the benefits of home Earth stations were first
realized in the most rural parts of our country.

For the first time in the history of our country, rural residents
are . orded the same access to information, ideas and the works of
the creative communit/, as are urban and suburban citizens.

An Earth station that cost $100,000 10 years ago, today, for a
fixed Earth gtation that can tune one satellite, now nosts $1,000.
Through American ingenuity technol and entreprencuarship you
can buy an Earth gtation that tuneg satellites that wo are going
to see today for price ranging from $1,300 to $5,000.

In fact on the balcony, outside of the House, we have an Earth
station—similar to the model you have before you, Mr. Chairman—
bringing television programs te you. This is what one would typi-
cal%y have in their home.

ou also have in the packet of materials furnished, a card which
lists the various transponders on the various satellites that we
have here in the Uni States.

We would like, at your convenience, to take you through three of
the satellites, just so you can get an idea of the plethora of signals
that are available to the American public in their home today.

Mr. KAsTENMEIER. To interrupt, is this called Satellite Orbit
bookmark?
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Mr, BrowN. Yes; this is & bookmark that came out of the Satel-
lite Orbit m e. We have provided you various books that are
published weekly, biweekly and mon ,, Orbit, Satellite TV Week
and ONSAT, in which you can see the ds of programming that
are available. ) )

This card demonstrates the various channels. You are loo
now at C-SPAN on satellite F-3. If you look at F-3 on your S
mwﬂlaeeallthe rograms that are on F-8, This is C-SPAN not

ough the normal that you receive, but direct from the satel-
lite to the Earth station on the balcony of the Rayburn Building.

This is Mr. Hal Halgirrof Davis Antenna, which i8 a retailer In
the tristate area here. . H will help demonstrate the various
channels that are available on ¥-3. . .

We are now looking at &—SPAN, which is channel 19. I will now
flip up. This is Black Entertainment Television; the next channel,
the Weather Channel; the next channel i8 Modern Satellite Net-
work; the next channel is Home Satellite——

Mr. KAsTENMEIER. I am unable to follow you. The next channel
on the same satellite? )

r. BROWN. Yes, We are right now looking, incidentally, at chan-
nel 23, if you can see that, emax. That 18 scrambled. This i8 in
the Home Box Office family of channels, and this is what the
scrambled signals looks like. .

The next channel is Arts & Entertainment; next, we will go u
to channel 1, Mr. Chairman, Nickelodeon; PTL is the next channel;
Tnmtﬁ Broadcasting; Financial News Network; Satellite Program-
miny; etwork.

“}iat is the next channel? 67 Flipping to 8, Christian Broadcast-
ing; 10, Showtime, which expects to scramble its signal next
summer,

We will now switch to another satellite. By the way, these sig-
nals are not the very best one can obtain, We have a tremendous
amount of interference in this area caused by telephone transmis-
sions, plus we could not situate the Earth station in an ideal place
for this transmission.

In most settings, one could find a place in their backyard or front
yard where you can eliminate any sources of interference,

We are now swilching to—if you look in the right column, you
see something called 1, that is the third one down. That is the
ANIC Satellite, better picture here, less interference. This is the
ANWIC Satellite from Canada. .

And as we flip through these channels, we are looking now at
channel 11, called CBC North, and I am not familiar with all of the
various abbreviations, but if we just look through the channels, you
will see that some of them are scrambled and some are not.

ul;g;? KASTENMEIER. Would this satellite be a Canadian-owned sat-
e

Mr. Brown. Yes, it is. .
Mr. KasTENMEIEr. And licensed? So it would not be in any sense
reﬁ.lated by of our FCC regulations or any other laws?
r. BRownN. t is correct.
mdeo presentation.]

. Brown, We are, of course, receiving Yogi Bear in French.
Thank you.
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And now, this is the equivalent of C-SPAN. This is the Parlia-
ment of Canada, which has not started its broadcasting today.

Hal, if we can now switch to another satellite, we are going to go
to F'-4, which is the last satellite listed on the same page.

While he is doing that, as you will notice, you can turn this over
and yYou can see the vast number of channels that are available on
other satellites, as well to the home viewer. .

What this allows a home viewer to do is access everythin.g that is
on television. It provides rural citizens, people that can’t watch
broadcast TV, people that never had access to cable, and even
people that do have access to cable—it permits their own choice—
the freedom to choose what they want to watch, irrespective of
what the cable operator wants to deliver.

If it is a noncabled area, of course, it makes a first-class citizen,
communications-wise, out of all citizens that have Earth stations.

r. KasTENMEIER. Mr. Brown, does this mean literally that with
one Earth station, you have access to all these satellites

Mr. BrRown. Yes, Mr. Chairman.

Mr. KasTENMEIER. The reason I ask is that I have noted in some
years past that some of the cable stations had a series of dishes.
Apparently they were fixed, and they were not rotating, but each
was fixed to a given satellite.

I don’t know why they wouldn’t have a single satellite rotating
to the given satellite.

Mr. BRownN. The reason for that is because the cable has to re-
ceive all of the signals from one gatellite at one time, because dif-
ferent viewers down the line are watching different programs.

In the case of a home Earth station, you are basically one pro-
gram on one satellite at a time. You can then turn the dish to an-
other satellite.

Soaiglﬁerefore, we have the opportunity to watch everything with
one .

Mr. KASTENMEIER. Let me ask you, is it possible, then, for a
homeovwner with a single dish, with two or three receivers, to
watch two or three different programs from the game satellite.

Mr. BRowN. That is correct. Mr. Chairman. That is called block
down conversion, where all the sy;gnals are blocked down in a block.
There has to be a receiver in room of the house, and they can
i:lht:n watch different channels at the same time, off the same satel-

We are now looking at the last of the demonstration, which
in B4, This is channel 19. This is TX, one of the so-called super-
stations out of New York; and as we flip through, this is Home
Team Sports, which is a local, regional channel out of the Washing-
ton, DC area, there is the local basketball, hockey and other sports;
I believe this is MTV, it needs no further introduction.

Whet channel is that? That is channel 4 and this is Nickelodeon,
which is children’s programming.
oﬂ]-:?lr.? KasTeNMEIER. YOou are moving then from one satellite to the

er

Mr. BrownN. At this point, we are on ¥-4, and we are just going
from channel to channel on F-4. That is the last satellite on your
right, at the bottom of the page.
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Mr. KaAsTENMEIER. But you don’t have Home Team Sports on F-
4, it is on G-1. )

Mr. BrownN. I could see you would have no trouble owning one of
these, Mr. Chairman, you ﬁgured out exactly how it works.

Are there any other channels that anybody would care to see
before you conclude the demonstration?

Mr. EIER. No, I think it was amply demonstrated.

How about American Ecstmﬁ

Mr. Brown. Fortunately, or unfortunately, that is on later.

Il.lank ] Ilal-

Since tl?xe birth of this exciting technology only 6 years ago, there
have been many who have o itg nce, and worked over-
time to stymie its development. For the first & years, competing
technology has called us pirates.

Many of us sent ents to subscription services, ouly to have
the checks retu with letters warning us that viewing a pay tel-
evision channel was against the law. A major cable system sued a
retailer of Earth stations, claiming violation of Federal law, both
copyright and communications.

A Federal District Court said otherwise, in the Starlink case.

From 1979 to 1983, there were four unsuccessful efforts in the
U.s. , which, if successful, would have put this technology
out of existence. .

Finally, in 1984, the legality of home Earth stations was clarified
by the Starlink case and by the U.S. Congress. Through the satel-
lite viewing rights provisions now_ contained in section 705 of the
Communications Act, it became clear that the manufacture, sale
and use of home satellite Earth stations and the viewing of un-
scrambled signals was perfectly legal.

Marketplace commpensation mechanisms for programmers was aa-
sured through either one, encryption, or two, the development of
so-called marketi plans for unscrambled services resulting from
fair and open marketplace negotiations.

Turning to the issue of cnmpensation, the home satellite Earth
station industry has always agreed that co §right holders deserve
to be fairly compensated. ¥I‘hat 18 why, in 1981, again in 1932, and
in 1983, SPACE’s testimony before the Congress, included the
notion of a point-of-sale license fee-——the notion that we would nego-
tiate a payment mechanism for viewing.

There were no takers on our offers. Thus, our industry’s philo-
sophJ;ecgl commitment to compensate copyright holders is well docu-
mented.

Another, more practical reality, makes compensation of copv-
rig‘i:t owners a priority. And that is the introduction of scrambliny,
which you saw a few minutes ago. ) )

With the imminent distribution of some signals in a scrambled
mode, it i8 clear that programming can be easily withheld unless
the demanded payment is made. at is why a fair and equitable
resolution to the i1ssue of compensation for programming via home
Earth stations is essential.

QOur offers to negotiate fair payment mechanisms were not made
because home Earth station viewing violated copyright law, that
was made clear before, but because we always recognized that as a
responsible member of the communications industry, the home sat-
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ellite Enrth station industry should pay its fair share to compen-
sate the creative talents that provide programming.

?‘or without them, our industry, as we know it today, would not
OxXisL.

Charrently, there i8 a not-so-invisible third party at the table that
is attempting to control distribution by satellite programmers.
That party in the cable industry.

Cable is no longer the mom-and-pop business it was 10 years ago
when you first considered the compulsory license. Over one-third of
all basic cable subscribers are served by the top five MSO’s.

Twao-thirds of cable a%stems with less than 2,600 subscribers are
owned by the MS(O’s. Today, the cable industry is a multibillion
dollar, vertically and horizontally integrated, group of conglomer-
ate companies which have, in some cases, grown arrogant, anticom-
petitive, and unresponsive to the needs of the public.

One only need look in our own backyard In the District of Co-
lumbia and Montgomery County to witness the multitude of prob-
lems we are experiencing nationwide with cable television.

Cable companies are able to behave in tkis manner because there
is in actuality little competition to them in the delivery of inultiple
channels of programming.

Great pressures have been brought upon the programming indus-
try, by the Nation’s largest and smallest cable companies, not to do
business with the industries which are competitive to the fran-
chised cable television business.

Currently, franchised cable operators are attempting to coerce all
satellite services into scrambling, some of which have little or no
incentive to do so. At trade shows of both the NCTA and CATA,
the word went out that all program servicee must scramble, and
the word went out that programmers must be cable-friendly.

.The word went out that cable wanted exclusive distribution
rights inside and outside of thelr franchised areas to maintain
what they call the integrity of their product.

Cable wanted no competition, no alternative distribution. The
NCTA even commissioned a study that proved that evervy Earth
station consumer represents a $1,000 potential loss on the ance
sheet of the cable operator.

After sufficiently rousing the troops, the NCTA proposed a ¢on-
sortium of all cable operators to provide the programming pipeline
to home Earth station owners, a pipeline to people who could not
find the cable operator in the first place, when they wanted service
in rural areas. A pipeline to those who did not care for the quanti-
ty or quality of service being provided by the cable operator.

Cable was saying, “You have to buy from the person who doesn’t
serve you well.”” The cable operators have threatened to deprive
millions of now existing cable consumers of services they now re-
ceive if the programmers did not scramble.

T .e threats became so onerous that programmers formed their
own consortium to resist cable, they had consortium A and consor-
tium B. But now it appears that the cable consortium has broken

the backbone of the programmer consortium, which appears not to
exist anymore. o
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HBO, sister compeny to ATC, the second largest 1J.S. cable oper-
ator, seeks to charge home dish owners some 300 percent more
than it charges cable companies for the very same product.

CNN and ESPN are seeki;1 to impose rates, upon home satellite
Earth station consumers, fur unscrambled signals. These rates are
up to 1,000 percent higher than that which is charge cable opera-
The question must be asked whether this is simple greed or an
untoward monopolistic fever. The purpose of these efforts, it is sub-
mitted, is not to ensure fair compensation to copyright holders, it is
to ensure that cable operators will continue to monopolize the sat-
ellite distribution of programming.

If the cable operators are permitted to control the viewing of sat-
ellite services, copyright holders will be harmed. They will be
denied a new and otherwise vigorous market tier of their product.

We are thankful that the Department of Justice has announced
that it has initiated a formal investigation into the policiea of pro-
gram services and cable operators with respect to the home Earth
station market.

Now, I would like to look at the compulsory license for a
moment. Cable has benefited. Cable operators pay only a fraction
of their revenues for the privilege carrying broadcast signals.
The public bas benefited, too, by the expansion of cable services.

Copgnght holders have derived substantial benefits, rising to
some $100 million in 1985, from cable distributica of programming.
Let us remember, the purpose of the compulsory license is to over-
come the problem of negotiating with hundreds or thousands of
copyright holders.

But more important, it was adopted to ensure the widest poesible
distribution of the benefits of copyrighted programming.

Satellite technology is the third generation. First, we had broad-
casting, where you had to be within the tranawttin zone. Then
there was cable which serves mostly densely pog areas. Now,
satellite Earth stations serve consumers everywhere.

In more suburban and urban areas, it is providing virtually the
only form of competition to cable. The Congress deregulated cable
from local regulation just 1 year ago.

Cable’s actions since have been an attempt to formulate a mo-
nogglistic, nationwide empire with scrambled signals being sold an
inflated prices, undergi.nfng the competitive thrust from this new
technology you see here today.

Quite frankly, I hope you have come to believe the home Earth
station manufacturers in this country may have built a better
mousetrap, one which is capable of serving all Americans on per-
haps a more economical basis than cable. And the public has a
right to explore this alternative technology.

Cable’s scramble to protect its industry i8 not surprising, but its
modus operandi is to protect its investment through anticompeti-
tive actions and ultimately, the consumer must bear the burden of
those actions through increased prices.

Because the main purpose of cable’s compulsory license is to
enrich the public domain by expanding the delivery of television
services, it follows that if the beneficiaries of that license act anti-
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competitively to restrict the delivery of that programming, the ra-
tionale of their compulsory license should be called into question.

When cable operators act anticompetitively to restrict the
market, the delivery of satellite services, they no longer deserve
the benefit of their compulsory license. .

We are suggesting that there be preconditions to the compulsory
license. They should be investigated in order to obtain a truly pro-
Bressive system of distribution of copyrighted materials. Satellite
Eaith stations represent a potentially large market in their own
right.

They certainly now provide competition which does engender
program initiatives. The copyright laws, it is submitted, were de-
signed to promote, not to restrict. We think we can do this through
satellite Earth station technology, and we would be niore than
happy to provide the subcommittee with suggested legislation in
the areas we have discussed .

I thank you for this opportunity and welcome your questions.
Thank you.

[The statement of Mr. Brown follows:]
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TESTIMONY OF
RICHARD L  BROWN, dENERAL COUNSEL
SATELLITE TELEVISION
INDUSTRY ASSBOCIATION, INC./BPACE

SUMMARY

Home satellite earth station technolegy has ushered in 2 new age in the reception
of direct-to-home video communications. For the tiret time in history, a technology has
daeveloped which offers each and every American, regacdless of whether he or she reosides
in rural, urban or suburban’ areasg, identical opportunities to view a multitude of
information, education and entertainment programming.

This Is en opportunity which has been previously unavailable to millions of
Americans nationwide, simply because prior state—of-the-art technology could pot
distribute video programming effectively or economically to rural Americans. But the
home Satellite revolution ends tha era of discrimination against rural Amerfcans. And as
with any technological revolution that makes copyrighted material more widely
available, & mechanism must be developed to ensure that copyright holders are treated
fairly and equitably.

Por a variety of other reasons, Including the potential competition home earth
stations pose to cable television systems, cabla operators and their affiliated program
companies have engaged in anticompetitive and monopelistic behavior vis-a—vis the home
satellite earth station industry. This anticompetitive behavior Is not in the best interest
of copyright halders and will result ultimately in increased and inflated prices to the
consumer for subscription programming. Such 8 result cannot possibly serve the public
interest. Because cable is the beneliciary of a compulsory copyright license to carry
broadeast programming, it is suggested that continuance of the compulsory license be
predicated upon {air treatment by both cable companies and their affiliated subseription
programming companies of home satellite earth station users. -
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Mr. Chairman and membearx of the Subcommittee, thank you for the opportunity for
the satellite television Industry to provide teatimony today. 1 am Geneéral Countel of
SPACE, The Satellite Television Industry Association, Ine. SPACE represents
manufacturers, distributors, retallers and consumers of satellita earth stations. Qur
membership {neludes individual ownera of satellite earth stations, as well 85 small mom
and pop ratail operations and large companies that produce, distribute or sell home earth
statien equipment. Our membership ¢cmes from all the 50 states and geveral forelgn
countries.

SPACE welcomes the opportunity to participate in these hearings on the Impact of
new technologies on the Copyright Law and to comment upon the growth and future of
the home gatellite earth station industry and the consumer benefits it provides.

The evolution and geographical service characteristics of satellite technology are
unique in American history. As a technology, It was initially developed almost
exclusively by the taxpayer's investment in propulsion technology and the space race,
during the 1940s through 1970s. In distinct contrast to radlo, teleyislon, the telephone or
even cable televiszion, the benefits of home earth atations were first realized in the most
rural perts of our country. Through satellite technology, for the first time In the history
of our country, or any other country, rurnl residents are afforded the same access to
information, ideas and the works of the creatlve community as are thelr urban and
suburban counterparts. As satellite technology is enriehing the lives of rural and other
Americans, the purpose of the Copyright Law is also served. As stated recently by David
Lange, Professor of Law, of Duke Unlversity before the Subcommittee, "The ultimate
purpose of Copyright is not to protect authors, but rather to enrich the public dJomain.”
However, It should be emphasized that providing author's compensation for thelr works Is
a concept we have contlnuously embraced and T will return to this concept later.

Ten years Bgo, a satellite esrth station installation cost $100,000. The Federal
Communications Commission had a rule requiring, In effect, ten meter diameter dishes.
Eight vears ago, the FCC changed #is rule and five meter diameter sarth stations became
available and more widely used by the industry, particularly cable television, as price=
tumbled to $26,000 for a typleal easrth station installation. Repid prlee declines ensued
in the 19805 as the home 2arth station market started and dishes below 5 meters in
diameter were manufactured., Today It Is possible to buy a six-foot, [ixed-position
satellite recelving system whieh will produce quality pietures for under one thousand
dollars. Consumer prices for 8 to 10-foot satellite antennas that tune-in all domestic
satellites, range from about $1,300 to $5,000. Mid-priced unitz today, produce better
quality pietures than the best available ten years ago.
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Satellits Telavislon - Growth In spite of adveralty.

8ince the birth of the home earth statlon industry only six yesrs ago, there have
been many who opposed {ts existence and worked hard to stymie its development. For
the first five years, competing technologies called us "pirates." They tried vigorously to
stop the growth of this Industry. Although earth stations were used to view many
satelllte services which walcomed viewing by dish ownerss letters threatening legal
action were sent to dish manulfacturers, retallers and owners by other program services,
principally pay movie services. Many garth station owners sent payment to thosa
services oniy to have their checks returned with letters warning that viewing the pay
television channel was against the jaw. A major cable tetevision company went so far as
to sue & retaller of home earth stations alleging that the sale snd use of this equipment
violated state and federal law (Consumer and Copyright). Howaver, a federal district
court judge found for the home satellite antenna retailer on all counts in AirCapitsl
Cablevision. Inc. v. Starlink Communications groub. 801 F. Supp. 1568 (D. Kan. 1985).

Additionally, from 1979 to 1983, there were four legislative efforts in the United
States Congress which, if successful, wouid have put the satellite earth station industry
out of business. On sach oceasion rural Americans, along with others coneerned with
encouraging the axpansion of technology and service in a competitive merketplace,
(including many members of Congress) railled to help insure the survival of the
opportunities made pessible by home earth stations.

Finally, in 1984, the legality of home earth stations was clarified by the Starlink
case and by the United States Congrass. Through the satellite viewing rights provisions

contained in the Cable Communications Policy Aect, {Section 703 of the Com munications
Aect), it was made clear that the manufacture, sale and use of home satelllte parth
stations and the viewing of unscrambled satellite programming waes lagal. Marketplace
compensation mechanisms for programmers was assured through elther eneryption or the
development of a "marketing pian” {or unserambled services which resulted Irom fair and
open marketplace negotiations. At the same time, substantial additional penalties were
provided for the theft of cabie television service, as well as commercial viclations of
Section 705 of the Communications Act. -

’

The Issue of Compensation

While receipt of programming by & home earth station user does not violate the
1976 Cepyright law, the home satellite earth station industry has always sgreed that
copyright holders deserve to be fairly compensatad. That's why in 1981, and again in
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1982 and 1983, SPACE testified before the Communications Subcommittees {n the Housa
and the Senate offering to negotiate a payment mechanism for viewing the malor
satellite subscription (theatrical motion picture) services — which were the most vocal
opponentas of our technology. We even offered to negotiate a point-of-sala license by
which a negotiated fee would be Dlaced on the sale of home esatellite antennas and the
proceeds derived from that fee would be used to compensate copyright holders. This
offer wags mada to all the major subseription programming services and the motion
picture {nterests. A copy of an offer tc negotiate a point-of-sale license IS attached as
Exhibit 1 to these remarks. There were no takars to our offers. You will notice, of
course, the similarity of the concept 10 one later endorsed by the Motion Pictura
Association of America with respect to video cassette recorders and videotapes.

Thus, tha home earth statlon industry’s phllosophlcal commitment to compensate
copyright holder's is weli-documented., But irrespective of our good Intentions, another
mora practical reality makes compensation of copyright owners a priority and that is the
Introduction of scrambling technology. With the current distribution of signsls in a
scrambled mode, it is clear that programming can be easlly withheld unless the demanded
payment is made. That's why a fair and equitable resclution to the issue of compensation
for receipt of programming via home earth stations is essential.

This Industry’s offers to negotiate a falr payment mechanism were msade not
because private viewing of satellite programming violated the Copyright Law, but
because we recognized that &s a responsible member of the communications industry, the
home satellite earth station Industry should pay its fair share to compensate the creative
talents that provide programming to the sateliitea distribution system. From the very
beginning, we felt that it was in the long-term best interest of the home satallite earth
station Industry to work out a fair means of eompensating satenite subscription services,
for without them, our industry as we know it today, would not exist,

Role of Cable

Currently, there is a not so Invisible third party at the table that appears to ba
attempting to control distrlbution by satellite programmers. That party i3 the cable
television industry. Cable television is no longer the mom and pop business it was a
decade ago. Since 1976, ownership of cable systems has consclidated to the point where
today, 2% Multiple SyStem Qperators {MSOs) account for over T0 percent of the 32
million basic cable subsceribers. According to NTIA, over one-third ©f all basic cable
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gubsaribers are served by the top five MS80s. Two~thirds of cable systems with less than
2,500 subseribers are owned by M30s.

Today the cable television industry & a multl-billlon dollar vertlecally ana
horizontally {ntegrated group of conglomerate companies which have, In some cases,
grown arrogant, anti-competitive and unrespeonsive to the needs of the public. One need
only locok In our own backyard = in the District of Columbia and Montgomery County —
to witness the muiltitude of problemz with cable television. These problems are a
naticnwide phenomenon. Cable companies, in many Jurisdietions, are able to behave in
this manner because thete is, in actuality, littla compatition to them in the delivery of
the multiplielty of telavision channels availeble Loday.

We have seen great pressures being brought upon the gatellite programming
industry, by the nation’s lergest and smallest cable television companies, not to do
business with these industvies which are competitive to the franchised cable television
business, that iz, to the home earth station market and the satellite master antenna
television (3MATV) market. Several years ago, the Arizona State Attorney General
brought an antitrust suit because of the refusals of sgome programmers to seli t> SMATYV
operator. The case was ultimately settled with the satellite services required to do
business with the SMATY operators In that state.

Now, franchised cable operators are attempting to coerce all satallite services into
scrambling, some of which have little or no incentive to do so. At trade shows of both
the NCTA and CATA, the word went cut that all program services must scramble. And
the words went out that programmers must be "eable friendly.” That meens to

distribute programming in a manner favorable to cable and unfavorable to the home
earth station owners, {.e., at uneompetitive prices in order te maintain local
menecpolies. The word went cut that eable wanted exclusive distribution rights inside and
outside of their franchised areas "to malntain the integrity of their product.” Cable
wanted no competition, no alternative distribution. The NCTA commissioned a study to
prove that every earth station consumer represents a $1,000 potential loss on the balance
sheet of a cable cperatot. After sufficiently scaring the troops, the NCTA proposed a
consortium of all cable operators to provide the programming pipeline to home earth -
station owners; a pipeline to people who could not find the cable operator when they
desired programming in the firat place; a pipeline to those that could find the cable
operator but did not care for the quality or quantity of service peing providad.
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‘'he cabla operators have threatened to deprive millions of consum&rs of service by
dropping mervices that did not scramble. Tha threats becamas 20 onerous that
programmers formed thelr own consortium to reslst cable. But now it eppears that the
cable consortium has broken the backbone of the programmer consoctium.

HBO, plster company to American Televislon & Communications Corp., the second
largest 1.8, cable television operator, seeks io charge home dish gperators some 300%
more than it charges ¢cable companies for the very same product.

CNN and ESEN are seeking to Impose rates upon home satellite earth station
owners for unscrambled signals — up to 1,000% higher than they charge to cable
systems,

‘The question must bs asked whether this is simple greed or untoward pressure to be
"eabla friendly.”™ The purpose of thess afforts Is not to insure fair compensation to
copyright holders. It {8 to ingure that cable dparators will continmue to monopolize
satellite distribution of programs. The cable operators have little financial incentive to
market sgrestively home satellite earth staticn service within or adjacent to their
service areas. [f they are permitted to control the viswing of satellite services by home
earth station owners, copyright holders will be harmed. They will be denied & new and
otherwise vigorous market for thair product, We are thankful that the United States
Dapartment of Justice has announced that it has initiated a formal Investigation inte the
p'olicies of the satellite services and cable operators with respect to the home earth
station market.

The Combilaney License and Deregulation

At this point, let us look back at the compulsary licenss and cable daregulation. To
a large extent, the growth and consolidation of power of the cable Industry that took
place is a direct result ©f the benefit conferred by the compulsory Copyright license
afforded cable by Congress, During at least the first 30 years of its existence, the
backbone of the cable television Industr¥ was the delivery of morae, and bettsr quality,
broadcast signals. The retransmission of these broadoast signals gnabled cable to survive
and prosper during this period, and develop the base of ssrvice and revenues which led, in
the mid 19705, to the development of satellite-delivered non-broadeast programming as
an add-on femture. Cable has benefittad substantially from the compulsory license.
Cable operators pay only a fraction of their revenues for this privilege as compared to
broadeast stations. The public too, has benefitted, in our view, by the expansion of
television services to unserved areas, and the opening up of naw markeits for non-
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broadeast programming. The growth of eable television has provided a new tler in the
distribution of theatrleal motlon pletures benefitting the creative community. Copyright
hoiders have also derived substantial beneflts from the compulsory license. 1t iz now
estimated that during 1985 those fees will rise to $100 million from $13 million in 1978.

The purpose of a compulsary llcense granted to eable television operators was two-
fold. 1t was adopted in recognition of the substantial difflcully posed to ceble operators
In negotiating wlth hundreds or thousands of Individual copyright holders for the
retransmission of their programming. Another, and perhaps more important purpose, was
to Insure the widest possible distribution of the benefits of copyrighted programming.

Satellite earth station technology is really the third generation in the development
of a naticnwide direct-to-home video communications system. Tirst, there was
broadeast television which zerved only those Amerlcans LvIng within the range of the
broadcasting facility. MNext, there was ecable, whinoh could extend the ranga of 8
broadcast station to include those residents In relatively high density areas which were
connected by ceble to a central headend whilch recelved breadeast signals and ualso
provided non-broadeast programming. Now, the third generation, home satellite
technology, provides each and every American, lrrespective of population density, with
the identical opportunity to receive direct-to-home video communication, 1t is truly the
flrst nationwide direct-to-home video communications 2ystem our country has ever had.
Just s yesterday, cable television brought the benefits of American television to areas
which broadeast stations couldn't reach, today satellite earth station antennos are
bringing satellite programming to hundreds of thousands of people In areas too remote
for cable television. 1n more suburben and urban areas It is providing virtually the only
ferm ©of compatition to cable television for the delivery of multiple over-the-air non—
broadcast progremming directly to the home. The Congress deregulated cable from local
regulation one year ago. Cable's actlons sinca then have been an attempt to formulate a
monopolistic, nationwide empire with scrambled signals belng sold at inflated prices,
undermining the competitive thrust from a newer technology.

Not only d> home satemte-earth stations compete with cable, but quite frankly,
home earth station manufacturers may have "built & better mousetrap™ so to speak — one
which is capable of serving not just some. but all Americans on perhaps a more
economlcal basls than cable and the Public has a right to explore this alternative
technology. Cable's scramble to protect its industry 13 not surprising — but its modus
operandi is to protect its investment through anticompetlitive actions and uttimately it Is
the consumer that must bear the burden of cable's actions, through increased and inflated
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prices for subscription programming. Such a result cannot possibly serve the public
interest,

Because a main purpose of cable’s compulsory copyright license I3 to enrich the
public domain by expanding the delivery of television services, it follows that If the
beneficlaries of that license act anti-competitively to restriet the dellvery of that
Programming, the rationale for their compulsory license 19 called into question. When
cable operators act anti-competitively to restrict the market for the delivery of satellite
services, they no longer merit the compulsory license (irrespective of whether the
compulsory license may Le unwarranted for gther reasons).

We urge this Subcommittee to conslder specific legislation conditioning the
compulsory license granted to cable talevision operators upon a continued demonstration
that such operators are not aét.lng anti-competively. Where 8 cable operator gbtains an
exclusive right te distribute satellite programming to home earth station owners, that
cable operator should not be entitled to a compulsory license for the retransmission of
broadcast signals. Where a cable operator i3 related to a program service which does not
sell t¢ non-cable distributors:; the cable operator should not be entitled to & compulsory
license. Where the cable company, or a related entity, engages in refusals te deal or
other anticompetltive acts which have the affect of restricting competition in the
distribution of programming by satellite in the community, the operator should not be
entitled to & compulsory lcense for the distribution of broadcast signals. These and
other preconditions to the comPUlsory license should be invaestigated in order to obtain a

truly progressive system of distribution of copyrighted materiala. Satellite earth stations
reprasent a potentially large marketplace in their own right. They currently provide
competition which engenders programmilng initiatives. The copyright laws were designed
to promote, not to restrict.

We would be happy to provide the Subcommittee with suggested legislation in the
arezs we have discussed today. Thank you very much for the gpportunity to Introduce
our industry to you today.

Respectfully eubmitted,

THE SATELLITE TELEVISION INDUSTRY
ASSOCIATION, INC./SPACE

oy LS o

Ric L. Brown, General Counsel

Counsel: Richard L. Brown, Hsq.
Brown & Finn, Chartered
1920 M Street, H.W.
Suite 510
Washington, D.C. 20036
(202) 8870500
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Novasmber 6, 19581

Jack Valenti, Presidant

Motion Pleture Association of Americs
1800 Eve Strast, Ho¥W,

Washington, D.C. 200068

Daear .Tauk.:

We are General Caunsel to the trade association SPACE {the Sociaty for Privats
And Cammercial Earth Stationa) and are contacting you regarding H. R. 4727, intreduced
by Coangressman Waxman last month. SPACE refresents the manulacturers, distributors
and owners of sateilite receive—only sarth stations. 13 membership consists of New Yark
Stoek Exchangs and smajler companies, as well as individusli owmiars of satsllite receive—
enly sarth stations.

SPACE iz sansitive to your desire to ellminate picacy of programming &nd wa wish
to be able to suCpoert the Waxman Bill. Howsvar, SPACE cannat suppert thix Bl {n its
present form becauss it amounts to much more than an "and-piracy” 30L Pmﬁ‘ would
have a devastating effest on the public who usw satsllite earth stacions lor sducaticn,
. instruction, information and smrertzinment purpoges, Passage would also savarely inhibit
the advancement of technology by the sarth station Iindusity, The {ndistry has
successiully enginstred a ten-fold reduction in the Price af equipment over tha last thres
years., Any cloud gver the business will drive the responsible manufacturers our of the
businesy, thus reducing the chances of further tschnolcgical merovemants for
consumers.

Backyard satellita earth stations are used largwliy to fulfull vast chasms in
talevizion viewing opportunities for American far™ers end ranchers — thoSs Americans
who lUva In mountainous terssin. desert aress snd ather places where cable television is
not available or fessible. Backyard sarth stacions are now providing - for the first dme
in thirty years - equal talgvisicnl viewing oppartunities (o rural Americans. Backvard
sarth stadom also fulffll ths dssires of thoss who have for years patiently awaited he
acvent of cable sarvies in urban and suburban aress, Sut where cable Servics is not yet
fortheoming. An addidonsl benefit of backyard inatallations iz that they sscva a3 a
competitive st to easble . ., . their existenes will encdurage cable to énhancs the
number of services Provided 10 subseoribers. As you lmow. & signifle=nt number of cabis
systems still carry ne pay television programming, and a large number carsy only one pay
Sarvice. Both of theaw cirsumsiancss are to the detmmant of your member Companies.
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Jack valentl, President

Mation Pletura Association of America
Page Two

In consicdaring the Waxman Bill, two important distinarions must be drawn betwaen
MDS and STV, on the one hand, and sarth stations on tha gthat. First, MDS/STV are
singla channal systems. The only puwrposa of an "Mauthorized® MDS antenna/down=-
converter or subscription talavision decodar is to pick up & subscripticn signal. An sacth
station, howaever, s ‘employed to pick up a wide varisty of other sighals as wall, xignals
which many pregram supplisrs wish the American public to view. Jecend, and [n great
contradistinetion te the pleating activicies that thwart tha entarprisas of your membaer
eompudui. SPAI_.C":E believes ullﬁ thcr'; should : & reagonabls n?m:m tor n:ucr!pt::.u
programming. program suppllers wlver not want to socwpt payment, than
nor-commaercial use of backyard eqrth $tationy should da [resly permitted.

Tharelore, wa forward to you, on behalf of SPACE, ¢ groposal to pay for the
pregrumming of your member companies. What our members 42 ~ viaw grogramming -
does not violeta tha Copyright Laws. Your member combanies will, theruicee, durive
profits whare thare are now nons. In 1980, the backyard sarth station Indiatcy was a4 ona
hundred million dollar businass, With the cost of squipmant rapidly declining, tha
industry axpects that millions of [nstallationy will be made in the nazz few Yaary, If wa
can resch accord, your mamber compardes will derive millions of dollars In revenuss,
wWhat wa are proposing Is e Congressicnally-srancticned marketplace spiutfornz @ point of
sala colisction af & few for subzcription viewing. Wa suggest this mathod hecause it halps
to Inmge total complianes by the purchasing publle; it s enforcesbles It (s
administratively conveniant: and {t s & worrhy pfecedant {or your mamber companies.

Wa would Llook forward to mesting with you to discuss this Curther.

Yours vruly,
SPA

Rlahard L. Brown
Itz Attormay -

RLIA:mb
Enclogure: MEMORANDUM

oc Fritz Attaway
Moticn Picture Astoviation of America
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MEMORANDUM

TO: Program Supply Incustry
EROM: SPACE (tha Soctetly for Private And Commarcial Earth Stations)
DATE: Novamber §, 1881

SUBJECT: Waxman BOL H. R. 4727 - Proposal For Compensation to Subscription
Progrim Suppliacs ang FAcKAgars

SPACE propcses the following plan of compensation to subseripden pregram
suppliers and packagern

L Earth station purchasacs pay & uSe checgwe, at the point of sale, for the usefut
Ufe of tha marth station. ’

2.  The charge is collsetad by tha salling company and forwarded to a designeted
privata or governmental orgznizadon for collection and distributien.

3. SPACE and the program supplyY industry suppoet provisions for penalties in tha
Waxmanr Bill for falure 10 collect or turnt aver such wuwse cherg=s, and
provisions sanazioning this plan.

The collection cegmnization could be sither the Copyright Office or & non-
fovernmental organization salectsd bv the intanded recipients of funcs, The
maeathodolegy for distribution of funds would be solely the decision-of the
ceciplenty of tha funcs.

The use cherge would be a one=time charge [(ar u:-:h aar:h stacien facility
sold. The we charge would be subjeet o annual adjustment (basad en agreed
eriteria) for ear:h stations sold in each sueceeding yuar.

The use charge would be the averags bulk monthly grice of a subscription
sarrics {ediusted ennuelly), multiglied by the average numbaer of subsaripton
sesvices takean Sv cable television sudscriders nationwice (ecjustac snnuallr)
muliipliad ov tha useful Ufe of a1 earth staricn {in monos), the total then
disoaunted 1o sreyent yeloe. :

Use Charg® = averags Sulk menthly price x avarage
nationwice numoee of sussesipticn cable serviceews x
usefal e (In montns) (ciscsunted o prevent valus).

Each yesr a mrvey, or industry statistics, would ba wed to datarmine the
avarage number of pay services taken by cable subscrihers catdonwide.

Subscription programmars would be (rea to encoda signals. Such program mary
wonlld fot e able to partdeipate In distribution of funcs (rom tha poal, as they
would be puid directly. Likewiss, rates charged by such companies would net
ba includid in datermining the average bulk price of pay services In the above
formula. Companias encoding programs mede available o cabls telsvizicn
subacribers would ba required 10 aurherixe decoder uze by backyard users; the
backysrd wmers would be authorized to muchass thess degedars and pay
programn suppliars direatly.
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Mr. Kasrenmeier. Thank you very much, Mr. Brown.

You spenk of specific legislation relating t¢ the compulsory li-
cense granted to cable TV; and other ideas you have in mind, legis-
latively. Of course, we would be interested in seeing what you have
more B .

I noted before, in H.R. 1840, there is a provision in title VII, the
Tauzin bill, relating to what appears to be the equivalent of a com-
pulsory license outside of copyright, section 702.

You are familiar with that. I take it you support it. Did ¥ou play
ftmrl-ole ax';?d were you consulted in the preparation of that sort of

I\E:ag.;town. Yes, we were, Mr. Chairman, and this industry sup-
rts the Tauzin l'egis.latiop, also the moratorium legislation, the
Gregg bill, and there is a similar bill to Congressman Tauzin’s bill
in the Senate, which was introduced by Senator Gore.

Mr. KasTENMEIER. In it, I am not clear on what you have in
mind. Apparently, you have in mind t:piuriceel terms and conditions
eatablished in the marketplace or by the FOC itself, I'm just curi-
ous how you that to operate. .

Mr. BrownN., We do not want to see these prices determined in
any way but by the marketplace. But I am not sure that is goin? to
happen. These bills are an attempt to make sure that if, as a last
resort, marketplace forces don’t work, that there is a speedy
remedy, and that remedy is with the FCC.

The operative provisions of this legislation, as I see it, is to
require that there be reasonable charges, that there isn’t a restric-
tion on prggramming through the so-called ‘“‘cable-friendly’’ atti-
tude that the cable operators are requiring of the programmers.
Let me explain that. :

Cable operators want to control the mechanism, the pipeline of
getting the programming to the home Earth station owner, wheth-
er or not the home gtation owner lives within the franchise.

It is very simple to understand the concept that if it
through the cable operator, it is not to be at a competitive
price. It is going to be a monopolistic price, because there is no
competitor to the cable operator. . .

- If, for example, Home Box Office sold its programming to some-
body that was not in the cable business, whether it be a manufac-
turer or a new distributor company that was not a cable operator,
you would then have somebody going around to Earth station
owners in cable areas trving to the HBO product in a competi-
tive way to TCI or ATC or whatever the cable company might be.

There wouldn’t have an artificially high price. If we look at what
HBO has done as far as its structure, it has said, ‘“Look, we have
an 800 number you can call and you can pay $12.95 for €BO, or
you can buy it from your cable operator.”

Now, we don’t know what the cable o%eratOr is going to c]%.
It could charge $12.94 and steal all the business away from .
But we really question whether the homeowner price needs to
$12.95. Is that a fair price? Maybe, maybe not. We would like to see
the marketplace determine that price.

If there were other distributors, we wouldn’t need the Tauzin leg-
islation. We wouldn’t need the Gore legislation. But there aren’t.
There is tremendous pressure being placed by the cable operators
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on the programmers, saying don’t be cable-friendly, sell through us.
And that i# the problem.

Whether this is a com license or not depends on how you
look at it. If you are & utility lawyer, I think you would say it is a
utility regulation; if you were a common carrier, you would say it
is a common carrier. There are as of compulsory license here.

‘We would rather not see the in the picture; in fact, the pro-
visions that deal with the FCC are there for one reason only. They
are not essential to the other purposes of the bill. They are only
there to give consumers a quick remedy in case scrambling does
occur.

We heard testimony earlier today from the Office of the Register
of Copyrights that there will be 100,000 decoders available some-
time next year. We have got 1.75 million consumers out there.

I think there will be chaos. And I think that is unfortunate, al-
though I think that acrambligi is a fair way to achieve payment, it
is not the only way. You asked that question before, but it is a fair
way.

Mr. KasTENMEIER. Let me go back to square one. I guess my
questioning didn’t probably follow any sequence.-

Let me %o back and ask you a copyright question: gection 110,
subsgection 5, of Title 17, United States Code, says ‘There will be no
copyright liability for communication, transmission and reception
of the transmission on a single receiving apparatus of the kind
commonly used in private homes.”

Do you think that an Earth station is a receiving apparatus of a
type commonly used in the home, thereby removing it from any
copyright liability?

Mr. BRown. Yes, I do helieve that, if I am not mistaken, I believe
that section may have to do with commercial establishments and
the placement of apparatus such as cornmon radios or television re-
ceiving sets, and now home Earth stations, in commercial establish-
ments, and exempting them from copyright in that area.

However, to answer your question in another way, I think in the
very definition of copyright and as attested to by the Register this
morning, this home Earth station owner does not engage in a
public performance, and therefore, is exempt under that section,
rather than the commercial establishment exemption. .

Mr. KasTENMEIER. Therefore, you feel that under copyright law
that an Earth station owner may be exempt from paying a royalty.
Is that correct?

Mr. Brown. Yes, I think it is pretty clear——

Mr. KasTENMEIER. That is up to the enactment of last year’s
cable deregulation. ]

Mr. Brown. No, I think under the 1976 copyright law, there is a
clear exemption here for home Earth station owners. That does not
prevent other technology from impeding the viewing of signals, and
we saw it today, the scrambling of satellite signals.

Scrambling is the mechanism by which the programmer can ex-
tract the payment, and just as we have testified that we can’t stop
thIe Earth station technology, we probably can’t stop scrambling

we would like to slow it down a little bit so it is not a
chaotic transition.
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. There i8 the question of access, which I think is a public policy
issue, whether we ht to have continued access to this program-
ming, and is access denied unfair J:ncmg One, of course, can
say, you can watch it, and ¢ $100 a month for each signal,
and then we have access denied. That is basically what H.R. 1840 is
about.

Mr. KasTeENMEIRR. Given this tremendous laundry list of avail-
able @ on the satellites currently, what is your judgment
about the number of these siﬂmla and importance of these signals,
with reference to encryption in the next several years?

Mr. Brown- The s’gna]s that clearly will be encrypted first are
the movie channels, Home Box Office, premium movies, Showtime,
Movie Channel, Cinemax, those will go first. Those commonly, as
you know, charge on a su iption basis by the cable operator.

The next order of encryption perhaps might be Cable News Net-
work, which says it intends to en t in June, and we just learned
through an announcement yeste in the trade press, that
WOR's carrier (WOR being a superstation) Eastern Microwave, is
going to scramble early next year, I believe it is in January.

This raises questions in my mind which we have not yet had the
chance to anaﬁe, as to what the effect of WOR’a scrambling is on
1;i:{me compulsory license and the exemption that the carrier tradi-

Obwtously, if it is the carrier that is scrambling, they are altering
the signal, and under my view, there may be some signi t prob-

lems under copyright law with them doing that. Without a change
T That T, T I oy o e e T biad Trom ae
that, so I do question whether it is fair and legal under the law for
them to do that.
. There is a question that perhaps this subcommittee may look at
in the future.

ESPN is another one that has announced that it was intending
to scramble its signal in the near future. Our 1\mii:.ion is that each

programmer ought to make its ow 2 decision. y of these are ad-
vertiser-supported programs, i.e. religious, coverage of the Con-
gress, and many of these have no desire to scramble, no motivation
to scramble.

We believe those that choose to scramble because they are sub-
scription in nature ought to have that right, but yet, we ought to
have a right of access at reasonable prices to those .

Mr. Kasrenmzme. How about, others? How about metworks? Is
there any indication that they might scramble?

Mr. Brown. Yes, there is, Mr. Chairman. CBS announced very
recently that it was go to scramble. In fact, the scrambling date
ghpt they had ann has passed, and they are currently sgcram-

. KASTENMEIER. The networks really produce free gignals, and
are compensated by advertising. What would be the P in net-
work scrambling? To protect their feeds, is that the idea’

Mr. Bnpt{vgn- %Ir » you put me in efbn extrer:gl:a ;;_wl:l-
ition. 1 am moving around in my seat trying en

wﬁg tﬁga networks may want to scramble. In my wview, these pro-

grammers—the networks, which are licensed (O&O stations) by the

128




124

Commission-—have a public interest obligation to serve the widest
possible audiences, -

I find it hard to believe that CBS would now, after years of
trying to maximize their audience, try to shrink it. I do have some
idea on gome of the reasons.

. One of thein reaat%t;s, which k?? can und&l:tand, is thalt". some of the

eeds goi to networ et's say ir news-gathe activi-
ties wglgllgf are not yet refined, are available on satellite. We can
find those if we look for them.

We can’t argue against the encryption of that kind of material.
But we do protest rously the scrambling of what goes out of the
network to the ] broadcasters for retransmission. We have
1.2 out of our 1.7 million, probably, that can’t receive the networ
from a local affiliate. )

So we think that networks ought to be required to provide that
finished signal to home Earth tion users. ‘gﬁr ible, slight,
diminution in revenues to local affilinates ca home
station viewing has to be so minuscule as to be not noticeable.

In fact, most people that watch satellite Earth stations have the
famous AB switch, and switch off the satellite to watch their local

yrogramming, their local networks. They don’t watch it on sate)-

te.

Mr. KasTenmeEier. With r to the interface with cable, do
you think some distinction might be made between those Earth sta-
tion owners who are within the present operational limita of a
cable operator and those that are not?

Is there any distinction that can be made in that connection?

Mr. Brown. I think there should be no distinction. I think that
Earth stations serve two very useful purposes. The first useful pur-
pose is it b television to those that never had it. That is in the
rural areas. It has done a fabulous job. I mean, we have had the
promises of UHF, we have had the romisesofMDS,wehavehad
the promises of cable, we have had promises of low power.

technology has delivered.

Now, let’s nbout inside the cable area. Last year, this Con-
ﬁ;ess tieregulated cable’s rates. And what have they done? They

ve tried, through forming a consortium, through imploring the
ngrmnmers to seramble and be cable-friendly, to have a monopo-
y in the distribution of

programming.

I would like to see every American get thig programming at the
lowest possible cost. I think that is what the gress ought to be
looking at. And the way to do that is through competition to cable.

Congress has de ated cable on the premise that there was
competition, and I think we ought to emsure that cot:ilgetltmn. SoI

e

don’t see the validity of any distinction between ou
of a cable franchise.
Mr. KASTENMEIER. At this point, I would like to yield to the gen-

g%:;a:n from Virginia, Mr. ucher. I have some other questions

Mr. BoucHeRr. Thank you, Mr. Chairman.

Mr. Brown, I understand from your testimony that today, there
are slightly less than 2 million Earth stations in use in the United
States, I believe you said 1.76 million. And of course, we did hear
the testimony earlier from the Copyright Office that sometime
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early next year, there should be approximately 100,000 decoding
devices available, to be acquired by that 1.75 million Earth station
owners.

Obvious'l!l;’ there will not be enough decoding devices available
for all of se who may choose to purchase them in the foreseea-
ble future. And I suppose that that fact underlies your organiza-
tion’s support for the moratorium legislation; am I correct in that
assumption?

Mr. Brown. Yes, it does, Congressman. The wmoratorium is,
indeed, that. Some have painted us as being totally against scram-
bling, totally against payment, that we are pirates. None of that is
true.

A moratorium is a resting period to make sure that all these
people that are going to have to cope with an untried scrambling
system that is going to radically effect them, have an adequate
transition.

Your colleague, Congressman Mazzoli, asked before whether the
problem of the decoder will be solved because we will have one de-
coder? I am not 80 sure it is in the interests of the American public
and of our industry to have just one encodin technology.

We have a decoder that is heing promised at around $400 to add
on to a consumer's Earth station. But I have been told by other
manufacturers, such as Oak Industries, that they would be able to
provide the microelectronics, the chip sets, to the satellite receiving
industry, and that other decoder manufacturers could provide
these ¢© sets, so that we could have two or three or even four
decoders built into that very receiver that you see over there at a
ge‘ce less than the $400 that the M/A-COM add-on set is going to

available for.

This would provide competition in the field of decoders and make
sure that the price of decoders remained low. .

Mr. BoucHER. Provide us with a little basic knowledge, if you
will, on how the decoders are being manufactured today? Who is
doing that manufacturing? What is the anticipated method of dis-
tribution of the decoders that will be manufactured? And how
would you have the process changed, both with respect to manufac-
turing and with respect to distribution? .

Mr. BrownN. There are several companies that have developed
encoding mechanisms, including M/A-COM, Scientific Atlanta,
Oak Industries, General Instruments, and others. I believe some 15
companies responded to the NCTA request for proposals on scram-
bling signals.

The company that would appear to have the lead in_ decoding
right now 18 M/A-COM. It has received orders from The Movie

annel, Showtime, Home Box Office, Cinemax, and Cable News
Network, and now WOR for decoding.

It is my understanding that M/A-COM will furnish a facility, a
centralized facility, 8 computer to be used by all the programmin
services that wo scramble the signal through this computer an
they would then have access-—the consumer would have access
either through the cable operator or through their programming
service, or if there were inde dent distribution.

My understanding is that M/A-COM intends to distribute its de-
coders through its normal distribution channels, which in our in-
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dustry includes distributors of Earth station equipment who then
redgfitn'bute to retailers, such as Mr. Haley, who then sell it to the
public.

All kinds of questions, however, are raised in our minds. What
happens when you take that M}A-COM, or any other decoder,
attach it to that receiver and the equipment? Does it void the war-
ranty? Who is responsible for it? .

How much is it going to cost? Is it going to be made available
within the receiving manufacturing industry? In other words, can
we buy the chip gets from M/A-—&OM so we can build it in for
maybe $50, or maybe 375, and not have to pay $400 for it?

These kinds of questions are the ones that make us believe that
the moratorium is essential, so that they can be resolved before we
have this grand experiment with 2 million, scon to be 2.5 million or
3 million pPeople by the end of next year.

Mr. BOUCHER. ere is a free market today, however, for both
the manufacture and distribution of decoding devices, and I do not
hear you suggesting that there should be something lesa than a
free market for those processes, do I?

Mr. Brown. I suggest not. I suggest that there should be a free
market. Some of the activities that have taken place to date, such
as the NNCTA “picking’’ the technology for the industry, do not
smack to me of a free market.

It is my understanding that that NCTA consortium may not be
with us very long, but we don't know that.

Mr. Boucuer. Let me ask a couple of questions on a somewhat
unrelated topic. I have observed, and I know a number of others
have, the statements that are being made by some of the broadcast-
ers utilizing satellite technology, Cable News Network, ESPN, and
perhaps some others, that under the prezent state of the law, those
who own Earth station receivers must pay a fee in order to receive
legally the signal that is being broadcast the satellite users.

also observed in one of the local newspapers in my congression-
al district an advertisement that was run by one of the firms that
sells the satellite receivers, and that statement was to the effect
that there had been some misleading information in the statement,
I believe CNN was referenced in particular.

Does your organization have a position with respect to whether
the statements that are being made concerni the need to pay
{‘e:s? is correct or whether that is an incorrect in retation of the
a

Mr. BRownN. Yes, as you can imagine, we have a very strong i-
tion on that. We think that the announcements by E§§N and CNN
are blatantly illegal, and many of the authors of the bill—Senator
Goldwater, Senator Gore, ngressman Tauzin, Congressman
Rose—have all made public statements on the floor and elsewhere
to that effect.

The provisions in last year’s hill said that encryption was a way
to deal with the gz:blem of payment or, number two, there could
be a marketing p for unscrambled signals. Buf. it was made very
clear in the legislative history and in the remarks of the authors of

the bill as w including the House report, that that k24 10 be ne-
gotiated in the marketplace.
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These fees being imﬁoed by ESPN and CNN, which are 1,000
percent greater than they charge cable, have not been negotiated,
they were announced one day on the cable television screen, and
we think that they are illegal.

We have advised the Earth station industry and consumers that
we don't think that theiy have to pay. Nobody has been sued by the
programmers, because 1 believe they well know that it is not appro-
priate for them to do it.

In fact, we issued a public challenge to cable operators and
others to, so to speak, put their money where their mouth is, and
challenge someb on it. But they have refused to do that.

So it 15 a case of harassment of the satellite Earth station indus-
try. I think that many of the retailers all over the United States
are kind of incensed by ESPIN and CNN doing that because it does
deter sales of Earth stations.

We think that the reason it is being done, and I think if you had
testimony from ESPN and CNN, you would find out that they are
indeed attempting to be cable-friendly, and they have been pres-
sured to do just that kind of thing.

Mr. BoucHgERr. Well, you say that the producers and broadcasters
of the programs have not taken court action against receivers who
fail to pay the fee. How about the other side of the coin?

Have the firms that sell these devices or individuals who receive
the signals instituted any kind of action by way of a declaratory
judgment or perhaps seeking an injunction to prevent the broad-
cast of the statement?

Mr. Brown. No, we have not done that. We have been focusing,
thus far, on the primary issue of scrambling. As you know, the Jus-
tice Department is investigating this issue. We have been dealing
with trying to receive a congressional resolution of the issue.

And that issue, of the advertising, is a sideshow compared to
these more important and delicate matters. We could bring such an
action, but we have been hesitant to do so. We have hoped that we
could reason with CNNIN and ESPN to stop these advertisements.

I have recently requested of them to do so in a letter that just
went out, and failing their compliance there, we may be forced Into
bringing legal action.

One of the reasons that we didn’t, we thought that our advertis-
ing campalgn and the word of mouth that you didn’t have to pay
would be sufficient. We didn’t think it was that critical of an issue.
I was certainly wrong on that score.

The Earth station industry is very upset. It didn't go away, and
consumers in cable areas who were thinking about buying
stations aren’t doing it, because of that kind of advertising.

So we may have to take the more strenuous route.

Mr. BoucHEeR. I would appreciate your submitting, if you could, a
written statement that contains your legal arguments as to why
:Ee l15;1::at:4=.-meut:a being broadcast are miginterpreting that state of

e law.

I would find that interesting, and if you could do that, it would

appreciated.

Mr. BRownN. I would be more than happy to do that.

[The information follows:]
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-

The Honorable Robert W. Kastenmeier

Chairman, S8ubrommittee on Courts, Clvit
Libertieg, and the Administration of Justice

Committee on the Judiclary United States
Houszs of Representatives

Washington, D.C. 20515

Attn: Mike Remington, Chiaf Ccunsel

Dear Representative Kastenmeler:

During my recent testimony before your committee, Representative Boucher asked
us to provide further Information to support our position that Section 705{(b) of the
Communications Act specifically authorizes the cwners of home satelllte earth stations
to econtinue viewing the unencrypted signals of satellite pable programmets without
complying with terms and conditions unilaterally imposed, without any attempt at
negotiaton, by satellite progremmers, ’ :

By way of general background, Section 705(b) of the Act creates a "safe harbor®
immunizing individuals from potential Hability under Ssction 703{a) if their aotivity is

limited to the interception or reception and private viewing of "satellite cable
?rogrammlng." By it own terms, the safe harbor Is not available to individuals unless:
1) the programming is not encrypted (§705(b)(1)); and (2) a "marketing system” for
authorizing private viewing by Individuals has not been established (S705({bX2)). If the
programming is encrypted, or if a "marketing system™ is established, the safe harbor of

Section 703{b) dces not apply and interceptions and divulgences, or receipts and uses, of

such programming are subject to the uncertain application of Secticn 705(a). .
Although Section 7053{c) defines the terms "satellite cable programming,” and

"snorypt,™ the term "marketing system”™ is not delined anywhera Ln the Act or anywhere

in the Communications Aet in general. Nor does the term have a commonly accepted
meaning in the communications industry. ,

As you know, the primary rule of construction of statutes is to ascertain thé
intention of the legislature and carry that intention inte effect to the fullest degree

possible. United States v. Cooper Corp., 312 1.8, 600 {1940); United States v. American
Trucking Associations, 310 U.S. 534 (1940). -
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The starting point for interpreting a statute is the language of the statute itself. If
the language or meaning of a statute is "alear and unambiguous," that language must
ordinarily be regarded as conclusive, and courts are botund to give effect to the statute's
literal meaning. Consumer Produet Safety Commisgsion v, GTE Sylvania, 447 U.5, 102,
108 (1980); United States V. Turkette, 432 U.8. 576 (198 1); Alhernaz v. United States, 450
U.S. 333 (1981).

" the terms of A statute are unclear, however; courts can, and do, resort to
extrinsic alds to ascertain the legisiature's intent in enacting it. Thetford ﬁf United
States, 404 P.2d 301 (10th Cir. 1968). A primary extrinsic aid is the legislative history o
the statute itsalf, Tahoe Reglonel Planning Agency v, McKay, 768 F.2d 534 (9th Cir,
:983;. Sge gen., 2A Singer, Sutherland on Statutory Construction, §48.01), ot seq, (4th ed,

9B4). .

It is generally accepted that statements made by any members during debete may
be considered where they show a common agreement in the legislature gbout the maaning
of an ambiguous provision. Rogers v, Frito-LaV. Inc,, 611 F.2d 1074 {Sth Cir. 1980). Sge
2A Singer, Sutherland on Statutory Construction, supra at §48.13,

Statements made by members of a legislative committee responsible for prepera-
tion and/or introduction of legislation have been given more weight than legiclative
statements generally. Duplex Printing Press Co. v. Deeringg, 254 U.S. 443 (192 1}; wWright
v, Vinton Mountain Trust Bank, 300 G.5, 440 li537f. The Supreme Court has stated, &5 a
basic rule of statutory Interpretation, that statements of e sponsor of legislatlon are
“pregnant with significance.” Fational Woodwork Manufecturers Association if NIL.RB,
ass us, 512, 640 (iQGB), quoting NL v ruit & V table Packers, 377 U.3, 98, 866
(1964). See 2A Singer, Sutherland on Statutory Construetion, supsa at §48.15,

The Committee Report accompanying H.R. 4103, the House version ef the
legislation, specifies that a "marketing system™ must be the product of marketplace
negotiation:

Specifically, subsectiocn (b) states that the provisions of
subsection (a) shall not apply to the interception or receipt of
Programming if . . . a program exists under which an agent . . .
has baen appointed for the purpoase of a.uthor}lzln¥ private viewing

able

» » » 8and such aythorization is made ava pPursuent to A
marketplace negotiation.

130 Cong. Rec. H, 10439 {Oet. 1, 1984) [emphasis added).

Statements by principal House sponsors of the legislation reveal their agreement
with this concept:

PAFullToxt Provided by ERIC
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The intention of the legislation is not to force programmers
to establish a marketing program for home Earth stations but to
meke 1t elesr that nothing In the legislatlon is meant to foreclose
the establishment of a marketplace for the selling of such pro-
gramming to home Earth mstation users in negotiations hetween

the parties,

130 Cong. Rec. H. 10443 (Oct. 1, 1984) (Statement of Rep. Albert Gore, Jr. (D-Tenn.))
(emphasis added).

1 believe that programmers can negotiate foir arrange-
ments should they wish to market unscrambled signals. .. .
{Tihe law would gsanction payments if such a plan were negoti-
ated., Frogrammears and the viewing public and manufacturars
now have broad room to reach marketplace accommodations.

130 Cong. Rec. H. 10448 {Oct. 1, 1984) (Statement of Rep. W. J. (Billy) Tauzin (D-La.))
{emphasis added).

1 agree that the parties Inveolved should be allowed to
negotiate In the marketplace to establish 8 "marketing System”
for unenerypted programs dellvered by satellite. , . . My
understanding is that any marketing plan must be negotiated in

ood faith &nd realistically designed to fecllitate authorized
viewing.

130 Cong. Rec. H. 10446 {Oct. 1, 1984) (Statement of Rep. Charles Rose) (D-N.C.))
{emphasis added). .

The chief sponser and principal drafter of Section 705(b}, Senator Barry Goldwater
{R. Ariz.), also discussed the concept of the "marketing system,” stating:

It should be emphasized that the intention of saction 705 is
that If there is a marketing plan for unencrypted signals, it will
be the result of good falth maearketplace negotiation fer the
programming. The Plen ecannot be unilaterally imposed,

130 Cong. Ree. S. 14284 {Oect. 11, 1984) (emphasis added).

No extrinsie evidence can be found, In the record or ¢lsewhere, to conflict with tha
consensus of the legislation’ sponsors, and of the members of the committee that
reported out the legislation, that, whatever a "marketing saystem™ I3, it must be
"negotiated” in good faith. Black's Law Dietionary {4th ed. 195 1) defines "negotistion” as
{1 he deliberation, discussion, or conference upon the terms of e proposed agreement.™
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Thus, it seems evident that, if asked to discern the meaning of the term "marketing
system,” a court would conelude that such a gystem would have to be the produot of good
faithh negotiations by or on behalf of the parties that would be subject to it. A unilateral
attempt by a satellite programmer to impose terms and conditions upon the receipt of its
signal would, quite simply, not econstituie a "marketing szystem™ under the Act, and the
right of home earth station owners 10 view the signal under tha protection of Section
705(b) would continue unabeaited. )

We hope thls is responsive to your Inquiry. If you have further questions or need
further information, please do not hesitate to contaot us,

Sinecerely,

bl A

Richard L. Brown
RLEB:emm

Mr. BoucHER. Let me ask you one additional question.

H.R. 1840, which I understand your industry supports, indeed,
probably had substantial hand in drafting, would confer upon the
FCC some new and broad jurisdiction to create what amounts to a
compulsory license for the receipt of signals by Earth station
owners, and to establish prices and the terms and conditions of
that receipt.

Has the FCC, in hearings, or in some other way, expressed any
opinion as to whether it believes it is the appropriate forum to ex-
ercise that kind of authority?

Mr. BrRowN. To my knowledge, the FCC has not testified or re-
leased any written statements on this issue yet. .

Mr. BoucHER. Have you discussed with anyone at the FCC?

Mr. BrownN. I have informed the chairman of the FCC about the
bill, and talked to him about it. I have not asked him his views on
it. It was more a matter of courtesy to let him know what was in
the bill, and we have not yet had the discussion on whether the
FCC would or would not support this legislation.

Mr. BoucHER. -He has expressed no opinion to you?

Mr. Brown. No, he hag not.

Mr. BoucHer. Thank you very much.

Thank you, Mr. Chairman.

Mr. MEIER. On the latter point, I recall the Register of
Copyrights indicated as a matter of opinion the Commission would
probably not want the authority.

Mr. BrowN. My experience is that the Commission, over the last
several years, has sought to decline whatever authority has been
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offered it, but has sometimes had to reluctantly accept authority,
for example, in pole attachments, and other areas.

I don't, incidentally, look at this necessarily as a compulsory li-
cense, and certainly not one granted by the FCC. It is a right of
access granted by the Congress. If you want to look at it as commu-
nications policy or copyright policy, the question is the dissemina-
tion of educational information and entertainment materials to the
American public. .

The FCC’s role here is merely a rate regulation procedure, which
they do in pole attachments, which they do in common carrier ac-
tions, all the time. If it were inappropriate, if we got that far, in
the sense of that we had to have this kind of regulation, which we
may well need, it may not be that the FCC is the appropriate
forum.

Our industry would welcome the forum to be the Copyright Roy-
alty Tribunal, the FCC, the District Courts of the Uni States,
hopefully none of those.

But I think we are, unfortunately, headed in that direction
unless we get some guidance to these industries from the cow'
and I think that is what these other pieces of legislation are ut.

Mr. KASTENMEIER. In terms of cla.lgf_ving the position of your or-
ganization with respect to intrinsic, basic copyright liability, I
gather that you accept the fact that proprietors of works that are
transmitted via satelﬁte have the capacity to limit the availability

of their work through en tion and other purposes. £
that, notwithstanding the fact that a person’s owning Earth sta-

tions may not otherwise be limble directly for such fees, some ac-
commodation should be made with such proprietors, on some sort
of marketing basis. Is that correct?

Mr. BrownN. That is correct. We have, since 1981, and attached to
my testimony is a copy of a letter that we wrote to the motion pic-
ture industry, offering compensation, even when there was an un-
scrambled mode and no threat of imminent scrambling.

Not all services desire to be compensated via the consumer. Some
are advertising supported, others are public service, others are reli-
gious, but those that are clearly to be supported by payment does
not have to be done through an encryption mechanism. I think you
asked that question to the Register earlier. .

It could be a tax on the sale of eguipment, as is done in some
Euro countries; it could be the creation of a pool of funds

on not only a tax on the manufacturer, but taxes on the con-
sumer when he buys a satellite Earth station.

You cannot operate a satellite Earth station without one of these
guides; it is just impoasible. You can even put a tax on the sale of
the guides to make funds available for the payment for unscram-
bled signals.

You even have in place right now a compulsory license for cable
transmissions. That compulsory license could be extended for the
superstations to the satellite Earth station consumer, as well.

there are many ways to achieve compensation.
Mr. KASTENMEIER. I8 1t Your view that cable operators shall play

no role in terms of the interface that you have with proprietors of
copyrighted works?
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Mr. BrRown. That is not our position. There is a role for the cable
operator. In fact, there is a role for anybody, broadcaster, common
carrier, cable operator, you and me. .

All we want 18 the proverbial level playing field. Cable can be in
this business. Cable can gell Earth stations. Cable can sell the pro-
gramming to Earth station owners, inside and outside their territo-
ries, that is fine, as long as somebody else can do it as well.

We want competition out there. ’[{mt would solve the problem. If
Home Box Office, CNN and ESPN say, “Look, we are going to sell
to other distributors, other than cable,” the problem is ended.

Mr. KasTENMEIER. In your statement, you charge that certrin en-
tities, among them CNN and ESPN, are seeking to im rates
upon home satellite Earth station owners for unscrambied signals
up to 1,000 percent higher than they charge the cable system.

Do you have £|Ln¥l proof of that?

Mr. Brown. Oh, yes. The announcements on your television
screen, if we were to turn ESPN and CNN on now, you might
likely see an announcement that it will cost you $25 to subscribe to
this unscrambled signal that you can watch without subscribing, of
course.

There have been rate cards for all the cable systems, and they
are 10 or 12 cents per month, or $1.20 a year for watching the pro-
gramming. So there is a 1,000-percent markup, with no attendant
C .
Mr. KasTenMmEIER. I gather, as of today, you are not convinced, or
you are not optimistic about arriving at, say, mutually agreeable
resolutions of differences that you may have in terms of payment
and collection and so forth, for these various services.

And your position today is that you need legislation rather than,
say, sort of a free market environment to resolve these problems,
in terms of the owners of Earth stations?

Mr. BrowN. The free marketplace isn’t working, Mr. Chairman.
Those that are dealing, that have said at least we will give you a
n%ht of access, are dealing only through cable operators, or them-
selves, and they are often the cable operators.

HBO is a sister company to ATC, the second largest cable opera-
tor. Time, Inc. owns them both. Sort of self-dealing. So they are
really not dealing through anybody else but themselves.

And nobody is saying we will service this Earth station market
apart from the caeble industry. But what do you do in that situa-
tion? Well, the Justice Department is looking at that issue. The
Justice Department in this Administration has moved rather
slowly on these kinds of issues. We are quite heartened that they
have decided to at least look at this industry and our problems, but
we don’t know how long that is going to take.

We think the Congress really needs to look at this, because we
have nearly 2 million Earth station consumers out there. If we are
not out of business, because of these kinds of advertisements, by
Christmas, we hope to have 2 million by then.

But we really need some help, some way or another. Maybe the
legislative eyebrow, the raised eyebrow would be sufficient. But so
far it hasn’t been. We_have got two bills, the moratorium bill and
access bill, and there is significant cosponsorship on both of those,
but yet the wheel hasn’t turned sufficiently to get these program-
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mers to deal, and to get the cable operators to let up on the pres-
sure.

I think we need more. I think that we may need the legislation.
That 1 ation last year was absolutely fantastic. Sales of satellite
Earth tions boomed. The gray cloud of uncertainty as to the le-
gality of Earth stations was removed.

We went from 400,000 Earth stations to over 1 million Earth sta-
tions in 1 year. They were becoming as popular as VCR's. They are
indeed a great technology to have for educational purposes, for
children and others.

But the cloud is there. In fact, it is a black cloud now, and
sales aren’t what they ought to be, and people are being deprived
out of fear of this exciting technology. .

Mr. KASTENMEIER. You mean thig all happened in the last vear,
this success has gone to an aura of fear in your industry?

Mr. Brown. Yes. And we celebrated the anniversary of the cable
bill, which had these viewinﬁmﬁ%hts in 1it, just a oou%le of weeks
ago, v;_hen we had Satellite Station Day here. But there is
Ereat fear.

I guess there are over 70 Congressmen and women who have
signed on as cosponsors of these two bills. That came about, I
think, largely by consumers and retailers talking to their Congress-
men about how afraid they were that this was all going to vanish,
that indeed the skies are going to go black.

In fact, the carrier for WOR, which is tgoirng to be scrambled, has
announced no intention whatsoever of dealing with the home
Earth gtation market, no descramblers for home users.

So the sky is, to some extent, starting to go dark, and I don’t
think that our industry wants to see this, and we know that the
Eublic doesn’t want to see this, and we hope the Congress can per-

aps come up with creative ways to help us solve the problems. We
have tried to be creative, but any other roemedies that can come out
of this committee or any other committee, we would welcome.

Mr. KASTENMEIER. One last question. The last question I have
has to do with anticipating technology, and that has to do with the
advent of the Ku-Band. To what extent will the Ku-Band change
the relationship of the parties, in terms of receiving signals?

Mr. BrowN. I think the precedents we set here today are the
same ones that will be applicable on Ku-Band. As far as our indus-
try is %oncemed. Ku-Band is just another size antenna, and we wel-
come it.

Mr. KasTteNnMEIER. Will they be part of your association or not?

Mr. Brown, Well, many of the antennas being manufactured
today are already capable and do receive Ku-Band transmissions.
This one we have here may or may not. But our industry is
prepared to receive Ku-B transmissions, and we need to set the
same p nts, .

All it is, (like VHF television and UHF television) is another set
of frequencies, a different size antenna. It will make the program-
ming more readily available, because as the antenna shrinks in
size, you can get into more urban areas.

But I think that we need to be looking at the technology now,
and that Congress ought to be aware that it is the same g as
the C-Band technology that we are operating in now. Another fre-

139




1356

quency, but not a new technology, and not a different course of pro-
gramming availability. The same precedents really ought to apply.

Mr. KASTENMEIER. Well, do you consider the Ku-Band antennas
part of your trade association—do you consider them an Earth sta-
tion, or do you consider them an antenna outside of your Earth sta-
tion trade association?

Mr. BrowNn. We consider them within what our trade associa-
tion, which is manufacturers, distributors, and dealers of satellite
Earth stations, and those are exactly what the Ku-Band antennas
are. We find no functional or other difference.

Mr. KasTeENMEIER. Thank you.

Well, I appreciate your testimony today. It raises very provoca-
tive thoughts in terms of the number of issues presented. at you
have said is important to this committee and to the copyright law.
It may also obviously relate to communications policy.

There are many others who are not testifying today who have an
interest in this matter, but I think you have raised & series of
issues which ought to be responded to, and thia committee is in-
debted to you.

Thank you very much.

I::/Itze BrowN. Thank you, Mr. Chairman, and members of the com-
mi

Mr. KastEnMEIER. This concludes today’s hearing. We thank our
witneases. Doubtless we will have a subsequent hearing on the sub-
ject at some point in the future.

The committee gtands adjourned.

[Whereupon, at 12:40 p.m., the subcommittee was adjourned.]




COPYRIGHT AND NEW TECHNOLOGIES

THURSDAY, AUGUST 7, 1986

HouseE oF REPRESENTATIVES,
SuBcoMMITTEE on Courts, CiviL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUNICIARY,
Washington, DC.

The subcommittee met, pursuant to call, at 10 am., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcominittee) presiding.

Present: Representatives Kastenmeier, Mazzoli, Synar, Berman,
Boucher, Moorhead, DeWine, Coble.

Staff present: Michael Remington, chief counsel; Deborash Leavy,
cimrixtsel; Thomas E. Mooney, associate counsel; and Audrey Marcus,
clerk.

Mr. KASTENMEIER. The committee will come to order.

The gentleman from California.

Mr. MoorHEAN. I ask unanimous consent that the subcommittee
permit the meeting today to be covered in whole or in part by tele-
vision, broadcast, radio broadcast, and/or still photography, pursu-
ant to rule 5 of the Committee Rules.

Mr. KastenMmeEIER. Without objection that, and even satellite
transmission will be covered, if possible.

Today, the subcommittee is holding a second day of hearings on
the subject of copyright and new communications technologies, The
initial day was last November when we received testimony from
the Register of Copyrights, Mr. Ralph Oman; the Earth station in-
dustry, represented by Mr. Rick Brown, and the low-power televi-
sion industry, Mr. Richard Hutcheson.

In perceptive and concise testimony, hoth Mr. Oman and Mr.
Brown identified a significant problem affecting satellite retrans-
missions of copyrighted signals to Earth station owners. The licens-
ing of descrambling devices and the subsequent sale of descrambled
signals to Earth station owners by common carriers falls outside
the purview of the copyright exemption granted by statute by pas-
sive carriers for secondary transmissions of copyrighted works, par-
ticularly when the carrier itself scrambles the signal.

The problem, put in simple terms, is that scrambled superstation
signals cannot under current copyright law be sold to Earth station
owners without the consent of the copyright owner of the underly-
ing programming.
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This morning we will an a proposed solution to that prob-
lem, H.R. 5126, the Satellite e Viewer Act of 1986. [The text of
H.R. 5126 is reprinted in appendix 1.] The task of preparing the
bill, which bears my name along with those of Congressman Synar,
Co man Moorhead, Congressman Boucher, and Congressman
Wirth, was time consuming and difficult.

The gubcommittee staff worked long and hard with representa-
tives of the motion picture imdustry, the common carriers, the
cable television industry, the Copyright Office, and the supersta-
tions, in arriving at a solution. That solution, as I said in floor
statement when the bill was introduced, may not be perfect.

I am sure that we will hear teshmon{l about Bropoaed refinem .

A recent OTA report entitled “Intellectual perty Rights in an

e of Elections and Information,” flashes a caution light to thoge
who would rush headlong toward legislation affecting copyright
and new technologies. It is possible to proceed through the caution
ligvl-'x’i'. and, in opinion, the bill does t. .

ith these ughts in mind, I would recognize our firsc witness,
..Our first witness has just arrived, as a matter of fact. I would
like to introduce him. Do you have an opening statement?

Mr. SynaAr. Yes. )

Mr. KasTeNnMEIER. Before 1 recognize the gentleman from Okla-
homa, does the gentleman from California have a statement?

Mr. MOORHEAD. Yes, .

Mr. KasTENMEIER. The gentleman from California, Mr. Moor-
head, i8 recognized for an opening statement. .

Mr. MoorHEAD. Thank you, . Chairman. I would like to com-
mend you, and the gentleman from Oklahoma, Mr, Synar, for your
effort m drafting this legislation and scheduling this hearing.

The problem which we seek to correct by thias legislation is a
technical one. Common carriers are considered ive, not by a de-
cision of this committee in the 1976 act, but rather by a court deci-
sion interpreting the 1976 act. .

This committee did not address that issue in 1976, because satel-
lite communications was just coming into its own at that time and
it was not an issue in that year. By court interpretation of that act,
common c¢arriers are precluded from chan,gin% and selling a broad-
cast signal. And gince we are in the age of scrambling, serious
problems have arisen where superstations or common carrfers have
decided to scramble their 8.

I am looking forward to the testimony this morning. There are
questions that arise from the creation a new comp ry license
which ELR. 5126 creates. .

I realize that this bill is not without opposition. Hopefully, this
morning the testimony will clarify some ot the problems that may
face this legislation.

Thank you, Mr. Chairman.

Mr. KasTrenmEIER. | thank my colleague from California.

The gentleman from Oklahoma?

Mr. S¥yNaAR. Thank you, Bob. ..

I can assure that your attention on this issue is grea appreci-
ated in Oklahoma, where the issue of signaling scrambli
ll';gcome more important than cil prices and Oklahoma foot com-
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I believe that H.R. 5126 will go a long way toward resolving the
problems in the development of the Earth station industry. It
should lead to the packaging of scrambled signals for sale to home
dish owners and competition among distributors of scrambled gro-
gramming. Both of these should result in lower prices to home dish
owners.

Dish owners are concerned, rightfully, that as signals are scram-
bled they will no longer have access to quality television program-
ming. ose that are sold may be too expensive, particularly after
the purchase of a $400 decoder. :

ese concerns have been fueled by various industry practices.
For example, CBS is beginning to scramble its network feet, yet
has not ensured that programming is available in many rural
areas. HBO is selling its signal at a rate that many consider unrea-
sonable, and will not allow its signal to be packaged and sold
through a distributor.

Backyard dishes have brought modern society into millions of
rural homes, yet these families now fear that they may be fore-
closed by forces beyond their control.

The legislation we are considering today gives us a chance to do
something positive for the home dish industry. It 18 necessary to
ensure access to our superstation signals, and it should provide the
framework for widespread network of distributors.

I look forward to hearing the views of our witnesses today.

Mr. KasteNnMEIER. I wish to compliment the gentleman from
Oklahoma for his velgmearly interest in this matter. He and I have
worked together on this from its earliest moment. He plays a very
special role in this.

QOur first public witness this morning is an old friend and famil-
iar face, Mr. Jack Valenti, pregident, and chief executive officer of
the Motion Picture Association of America. He is also chairman of
the Alliance of Motion Picture and Television Producers, Inc.

Jack Valenti has Iﬂippeared pefore us on numerous occasions; he
is always eloquent. He does a superb job of representing the views
of the motion picture industry.

Incidentally, I gshould say that at least two representatives of
motion pictures companies have been of enormous assistance to the
subcommittee in this particular process, Tim , director of leg-
islative affairs for Warner Communications and Mike Berman, who
;;e]iiresents Columbia, deserve special mention for their vision and

elp.

A{nd, of course, Jack, the Motion Picture Association has been of
assistance; and I thank you for that.
We greet you; and you may proceed as you wish.

STATEMENT OF JACK VALENTI, PRESIDENT, MOTION PICTURE
ASSOCIATION OF AMERICA

Mr. VALenTI. Thauk you, Mr. Chairman. On_behalf of MPAA 1
am really glad to be able to join with you, and Congressman Synar,
ﬁ?ﬁi the rest of this committee, and embracing the concept of this

I want to tell you that we came to this conclusion, though, for
two basic reasons. First is that we want to be cooperative with this
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committee, to demonstrate, I think, visibly and markedly, that we
can all work together in the pursuit of fair shaped and reasonable
goals; I think that is important. .

Our basic belief is that all programs ought to be available to all

customers, and all markets, eve here in this country. I see this
bill as a beckoning toward dealing and solving these issues in a
marketplace environment, rather than dealing in illusions that
often times are disguised as solutions; so that is one reason.
" The second reason is that we hold steadfastly to the belief that
the cable industry, an unregulated mono‘_Pﬁly, Kaa been granted a
privileged position in the marketglace. herefore, any new com-
petitive force that can compete robustly with the cable industry, ) |
think, adds v.rit:enlit'.irl to a landscape that is dominated by dominate
MSQO; therefore, the TVRO industl?, an O owners, in our
judgment, are a competitive force. I think they need to be nour-
ished and they need to be hospitably received in this countri. .

I want to offer respectfully one modest caution. I hope that this
committee will resist intervening in the bill to solve other problems
that may be quite real but not relevant to what this bill wants to
do. A consensus, I think, has been formed, to deal narrowly with
the objectives of this bill. I applaud that, and I support it. I can
warrant you that MPAA has got a lot of other problems, but I
don’t think this is the arena in which to deal with m. .

One thi I would like to say is that the marketplace, in our
judgment, has a resiliency which allows it to confront any need
that TVRO owners and would-be owners have, save in one regpect,
and that is the availability of scrambled superstation signals. A
cable system can receive these si g. TVRO owners cannot.

That is an unfair advantage, and it springs from the unfair com-
gulsor’y license. So what your bill, Mr. Chairman, and Congressman

jynar's, does, it unbuckles the binding of that was caused bF‘ sec-
tion 111 of the Copyright Act, and it would instantly allow
owners to recall five superstations if they choose. .

I can’t find any suitable reason, for cable ms’ ability to re-
ceive what 'I'VR(; owners cannot. That is the ic reason why we
support thia bill.

ow, one thing it does, it provides co;;mfht owners with a pro-
tective garment, which I think we rightfully deserve, including a
flat fee of 12 cents per signal, per subscriber, as well as the sunset
of the comp cense in t particular case, which I think is
going to give bi to incentives to move as swiftly as possible for a
negotiated fee for superstation signals for TVRO owners. This pro-
tective cloak ought not be removed.

There are some elements that have been left unaddressed, and I
think, Mr. Chairman, thanks to and your very able staff, the
rec ize that there are some things that need to be handled;
think that we should be moving with dispatch to find some reason-
able way to deal with them. .

First, there ought to he a reasonable limit, that reasonable
peolple can agree on, on the number of superstations which are eli-
gible for this license. I have to tell you that I think that unlimited
superstation carriage could really rav the health of television

programs delivered to TV stations and the local communitoy.
Second, the bill has to be limited only to private OWners.
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Third, we think the bill ought to be restricted to the curreut C-
band technology. Whatever soars beyond that band i8 a new mar-
ketplace, that has either never been explored, or tended or

mea d.

I‘::%eink that is why we ought to deal with C-band and leave the
K1J-band, or any other new band that may come to the fore, leave
that as unmapped terrain that we would get to at a later time.

Fourth, I thiuk the rules given the Copyright Office to fulfill and
administer, perhaps, ought to be restudied. There is little question,
I believe, but what these responsibilities could be carried forth with
the same dispatch and at much lesg cost than they are now in the
bill, and could be done with less coat with other means.

So I want to offer our counsel and whatever help we can give
this committee, and the minor revisions, which are now, I think,
req.isite to a really, Mr. Chairman, a durable piece of legislation
that I think will enlarge the potential for TVRO owners, and I
think of benefit to all segments of the marketplace, and to the
country.

I thank you.

[The statement of Jack Valenti follows:]
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SUMMARY

STATBEMENT OF JACK VALENTI, PRESIDENT OP MPAA, ON H.R. 5126,
BEFORE THE GOUbe, CIVIL LIBERTIES, AND
ADMINISTRATION OF JUSTICE SUBCOMMITTEE

August 7, 1986

The Motion Picture Assocliation supports the general
concepts embodied in H.R, 5126. MPAA shares with Congress a
commitment to the growth and development of & healthy, compe-
titiVe TVRO marketplace. We welcome new competitors and new
markets.

The marketplace is capable of responding immediately to
the neeods of TVRO owners and would-be owners in all respects save
one - - the availablility of scrambled Suyperstation signals.
Today, cable systems can recoive scrambled *“superstations’, but
TYROs cannot. This unfair advantage held by cable stems from-
cable’s compulsory license. H.R. 5126 would eliminate this
discrimnatory effect of Section 111 of the Copyright Act and
ensure that "superstation" signals are available to TVRO owners.

MPAA has always been, and will always remain, opposed to
the cable congulsory license. It ropresesnts an unwarrantad
intrusion in the frae marketplace for television Erogramming.
Bven 30, it is not fair for Congress to mandate that a mature
cable industry can have access to satellite-delivered
vsuperstation®™ signals while access is denied a fledgling TVRO
industry seeking to compete with cabls. We believe that
satellite-~delivered "superstations" should be enjoyed by TVRO
owners under the same statutory dispensation granted to cable
Viewers.

This legislation srovides a useful framework for

Congressional action to address this important issue in a failr
and effective manner. It incorporates {mportant protections for
copyright owners, including a statutory flat fea of 12 cents per
signal per subscriber; a sunsel  of the compulsory license; and an
incentive to move as rapidly as possible to a negotiated fese for
the use of signals by TYRO owners. These protections must not be
comproaised,

We urge several Important modifications of this useful
legislative proposal: (1) thera must be a reasonable cap on the
number of superstations -ligible for the temporary compulsory
license, {(2) the bill must be limited only to private 4]
owners, (3) it must be limited to the current C-band satellite
technology, and (4) the myriad roles given the Copyright Office
in admin s{ering the temporary compulsory license must be
roevaluated.

With these modifications, we believe that the timely
passage of H.R. 5126 would serve the public interest.
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TESTIMONY OF
JACK VALENTI
PRESIDENT
MOTION PICTURB ASSOCIATION OP AMERICA, INC.
ON H.R. 5126

BEFORA THE HOUSE SUBCOMMITTEE ON COURTS, CIVIL
LIBERTIES, AND THE ADMINISTRATION OF JUSTICEB
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Mr. Chairman, and Memberas ¢of the Subcommittea:

My nape is Jack Valentl.

I am President and Chief Executive Officer of the Motion
HS L SOt P4 T SRR Moot TR PP ko 8 Pt S
and television programs in the United States.

The member companies of MPAA are:

Coiunhta Plctures Industries, Inc.

The Walt Disney Company

Do Laurentiis BEntertainment Group, Inc.

MGM Entertainment Co.

Orion Plcturesa Corporation

Paramount Plctures Corporation

Twentiath Century Fox Pilm Corporation

United Artiats Corporation

Universal City Studios, Inc.

Warner Bros. Inc.

1 MPAA supports the general concepts built into this legisla-
on.

We congratulate the Chairman, Mr, Kastenmeler, Mr, Synar,
Mr, Boucher, Mr. Moorhead and the chalrman of the House Teleconm-
munications Subcommittee for the innovative construction of this
bP1l1. Your work is a fresh 1look at a knotty problem, and by any
gauge can be describad as an excellent atarting point for resolv-
ing cloudy issuesx.

You have, Mr. Chairman, clearly recognized in your introduc-
tory statement to H.R. 5126 the essential critical points to be

exanined beforea the legislation would be ripe for subcommittes
consideration.

MPAA is anxious about a few elements in the bill, and Lf
~these ‘concerns can be challangad weighed and handled with dis-
patch, MPAA will, without hesitation, commit its support to the
passage of this measure.




MPAA ahares with the Congra:sia cg:;étnen: to the 3rg:th and
dovelopment of a healthy, compatitive marketplace. a more
coznaggtTEQ :adi t eraya 3 deliver copyrighte uotk;JfE'E§E7“
sSumers, the b o narket opportunities For producers

o3 .

The *“scrambling®™ of satellite-delivered program services is
requisite to the development of a genuine TVRO marketplace,
Scrambling protect:> the integrity of the signal. A marketing
scheme that permits TVRO owners to “unscramble™ signals in
exchangs for & market-based payment provides the nexus betwesn
the intgrost of the consumer in receiving programming and the
right of the producer to coapensation.

The TVRO marketplace is at & congarativolx infant stage in
its devalopment. Yet we see this marketplace brimming uitﬁ

Potential.

It is characterized by (1] continuing innovations and price
reductions b{ consumer equipment manufacturers, and (2) growing
comrpetition batwsen and among program service providars.

At this time, and without the need for Congressionsl action,
the TVRO marketplace agpaat: more than capable of responding
sWiftly to the naads of current and would-be TVRO owners in all
raspegts save ona -=- the availability of scrambled "supersta-~
tiog; signals. H.R. 5126 providss a means to addrass this
problam.

In everyday terms, "superstation” ag lies to the five

elevision bhroadcsst stutigns -- (At%antu). WOR
New York), WPIX {(New York), WGN (Chicago), and KIVT
Dallas), distributed nationwide via satellite by "com-
mon carriers* for retransmission by cabla talevision
systems. Under Section 111 of the Copyright Act, cable
talevision systoms may rotransmit these signals for a
modest compulsory license royalty fee. There is no
grovision n the Act that would pormit distribution of
hese signals to TYRO owners under the same compulsory
licenss structure, It is this disparity between what
is svailable to cable subscribers under & conzulsory
license and what is available to TVRO owners that H.R.
§126 i3 designad to ramady.




H.R. 5126 Prov a Useful FramewoTk for nEressional Action

Consider the unique circumstances that require consideration
of H.R. 5126,

Cable telesvision today anjoys an unfair advantare in the
marketplace, The Federal 3overnﬁeni nas ﬁrantea_zabla television
systam ogerltors a "compulsor{ license'" that permits tham _ to
intercept any over-the-alir television broadcast signal a~d
retransmit It to thelr subscribers, Most inportantl{, it psrmits
cable systems to retransmit so-called "distant signals'" -- often
so far distant that they are channeled to the cable system's
headend by microwave or satellite links -=- and to do so in

exchange for a Federally-mandated royalty payment,

A large and lucrative businsss has grown up around the
damand among cable system oPerators for these distant signals,
particularly the so-called "superstation' signals. This demand
is based on the below market rates cable systems pay for distant
signal programming under the compulsory license., Satellite car-
riers such as United Video, Tempo {(Southern Satellite Systems)
and Bastern Microwave have selected which "superstation™ signals
they will carry, and have aggressively marleted these signals to
cable systems for retransmission to their =zubscribers,

These satellite carriers churge “carriage fees,'" generally

based upon subscriber counts, to those cable gperators electing
to retransmit the "superstntions". The cable operator, avaliling
itself of the "compulsory license” in Section 111 of the Copy-
right Act, then renits to the Copyright Qffice royalty fees
ssta?lished by the Congress or the Copyright Royalty Tribunal
(CRT} for those retransmission rights. The satellite carriers
pay nothing to program owners under a fictional legal concept
that they are "passive carriers.”

MPAA hag always been., and will alwaYs remain. 9?pbosed to the
cable compulsoryY licensSe. It Fepresents AN UNWArTANLed intrusion
in tha tree narEethace for television proﬁrannin - It consti-
tutes a taking from copyright owners for the benefit of 2 maturse
and lucrative industry ~- cable television -- that has proven
itself perfectly cagahle of obtaining large quantities of diverse
programming in the free market. Any historical justification
that nag have existed for the cable compulsory license -- i.e_,

the need to nurture a fledgling cable industry -- has long since
explired.




However, if we gpust continue to live under that regimen for
the near future, it would pnot be fair for the law to msndste that
a matnre cable industry can have s8ccess to satellite-delivered
"suporstation' signals while access is denied to a fledgling TYRO
indvatry seeking to compete with cable,

Current interpretations of the terms of the Copyright Act
indicate, however, that tha cable cunpulsor{ license Iin Section
111 cannot be extended to permit the scraabling and marketing of
"supsrstation” signals to TYRO owners by the satellite carriers
or their elected subdistributors.

Inasmuch as the dispsrity between the rights of cable
operators and TVRO owners is, in this instance, the result of
government action, it is appropriate for government to act to
eliminate the disparity.

Therefore, the goal of H.,R, 5126 should be specifically,

explicitly limited to ensuring that the isl statytory dispen~
ation franted cable opsrators to carry inns ] cribers to
nWiTi elee be enjoved by

ow to=de vere ns
L-3 4 B

H.R. 5126 does mandata a tangorarr, short~term statutory
"taking™ of the property rights of copyright owners. That is not
dasi;a le, but under the circumstances before us it may be un-
avoidable.

While mandating this "taking,” H.R. 5126 also provides
several important protections for the interests of coPyright

ownars. Se Dro tions must not be onised, in order that
some balance of the equlitles may be maIn%a%naE.

These protections include:

1.” The rgayiroment that -satellite carriers of "supersta-~
tiois" re-xi a itazuforr flat Egg o_a Engg:gi fung fOr Aistri-
ution to OWTLErS . e decision to X in Statute a

At reo of twelve cants per superstation signal per subscriber
per month for retransmission righta serves the interest of all
parties in administrative economy and simplicity,

This fee is aqual to the average fee paid by cable systems
per subscriber, per distant signal. Any erosion of this fee
would provide TVRO owners gn unfair advantage and would place an
unconscionable burden on program owners.




There is no provision for an escalator or other means to
modify the statutory fee prior to the later negotiation or
arbitration of a marketplace rate for carriage required by the
bill. Therefors, fairness to the interests of copyright owners
necessitates that Congress hold fazt to the negotiation/
arbitration sSchedule in the bill,

2. I%e ngngntory synset of fhg temporary comPulsory license

stem in pa . +R, DLZD TOCOgNniZes that tne compulsory license
Es neaded only t» bridge the gag for a short period of time until
the TVRO industry becomes & full-fledged player in the market-
place. By placing a limit on the term of the license, Congress
makes a strong statement of its faith in the ability of the
marketplace to deliver to TVRO owners a profusion of copyrighted
works at reasonable cost. The sunset period should therefore be
no longor than that currently incorporated in the bill.

3. incentive to as rapidly as possible to a nagRo-
tiated license . W e the temPorary compulsSory license must
Ttself be created by the Congress, this bill recognizes that the
Federal zovernment should not be interposed in the rate- setting
business any longer than absolutely necessary. H.R. 26
requires that copyright owners and satellite carriers of super-
stations begin negotiations over carriage rates by a date cer-
tain, or submit to arbitration over rates.

This legislative incentive to move closer to & marketplace
model for "superstation’ delivery to TVRD owners should not be
weakened. lndeed, the bill should clearly encourage voluntary
agreements botween copyright owners and satellite carriers to be
concluded and take efgect at the earliest possible date.

There Must Beo Strict Limitations on the Temporary Compulsory
License

With the basic framework of H.R. S126 in place, it becomes
appropriate to consider certain ifications.

Several of the original sponsors suggested in their state-

ments upon introduction of the bill that key igsues remained to
be explored.




We offer our thoughts on several of these issues which gre
critical to & fair resolution of the problem.

1. A "cap" on "sagg;s%attons“ gltglhlg for the temporary
compulsory license. H.R. 26 should be curative legislation,
Iintended only to repedy & present day imbalance -- an inadvartent

result of prlior government action -- batwaan the rights of TVRO
owners and cable operators.

There are a 1limited number of “superstations” in existence

today Erasumahly because those now in existence satisfy current
deuana rom cable operators.

However, in the absence of a clear 1imit on the number of
superstations eligible for the temporary compuisory license for
TVYRO distribution, the potential for abusze is horrifying.

A large universe of TVRO owners could stimulate thea creation
of additional *'superstations” which would be distributed under
the compulsory l1license in lieu of non-broadcast program sarvices
which involve marketplace negotiations. Thus, abssnt a "cap"™ on
the number of "superstations™ covered, H.R. 5iz6 could seriouszly
axacerbate the unfairness of the compulsory licensing systam
rather than provide TVRO owners "parity" with cabls subscribears
during a reasonable transition period.

The intarests of many would be harmed by such a davelop-
ment. gopnrtght owners would suffer a further dilution in ths
t

value O eir works. Independent television stations would face
unfair conpetition. Potential new proﬁrnm sarvices that may bhe

created exclusively or primarily for the TVYRO markatplace would
be pre-empted.

The purpose of H.R. 5126 should be to ensure that cable
subscribers and TVRO owners are treated &quitably. with neither
unduly benefitted as against the other. " This means that the
availability of "superstation" signals to TVRO owners should
parallel their availability to cable subscribers.

Logically, TVRO owners cught to pe linited to the sane
number of "superstations” that cable operators may distribute
under the low, statutory compulsory license rates. We recognize,
however, that this rsquiremsnt would be impossible to administer.




We sugfest that e tepporary compulsory license bs nited
to car ' : atellite~delivered “supearstations

" NUK, WlBS, WOGN NP1 and KTV,), and thg e | sp3e be
Tended ONLY to ose additiona superstations’ that mayY come

to be carried by cable st serving 20 percent or all
cable sub gcrIn'ers_Lﬂ_uﬂn‘—L—‘uu:_'na onwide.

This would ensure that TVRD owners would have access to all
tha "superstations®” avallable to cable subscribers today. In
fact, few iIf any cable subscribers today have access to all of
these signals because cable operators typlically choose to carry
only one or two "superstations”.

At the same time, it will help maintain the squity bstween
cable and TYROs during the temporarly compulsory license, should
cable systems choose to expand their "superstation’” carriage at

tha rates sstablished by the Congress and revised by the CRT.

2. imiting ths avallgabllity of the temporary c¢ ulsory
license to the provision ™ erstations™ to individua RO
owners. n® statea purpose ot H.R. 5120 1S to facilitate receipt
- ] Vs

Peretations" "for grivate viewing by earth station

owner s* emphasis addad). Yet the langusge of the bill seens to
permit operators of satellite master antenna television (SMATV)
systems -- and possibly others ~- to take advantage of the
temporary compulsory licensa.

SMATV systems are operated by the owners or managers of
apartment and condominium complaxes on a commercial basis as a
service to their tenants. TV operators currently avail thom-
selves of the compulsory license offered to cable television
operators under Section 111 of the Copyright Act, and are subject
to all relevant terms and conditions. Therefore, it is unneces-
sary to extend the temporary compulsory license fn H.R. 5126 to
SMATV.

There iz a related problem. The definition of *private
viewing” in H.R. 5126 is so broad as to conceivably encompass
every delivery medium known to man. It should be clarified that
the intended beneficiaries of the temporary compulsory license
are indi*idunl households that own or lesse thegr own TVRD dishes
and receiving equipment. The invocation of the temporary compul-
sory license for the purposas of serving multiple dwelling units

should be prohibited -- the Section 111 compulscry license is
available for that purpose.




It should also be clarified that cable system operators may
avall themselvas Of the temporary Compulsory license in this bill
solely for the purpose of marketing '"Superstations" to individual
TVRO households as described above. To the extent that cable op-
erators provide "superstation' signals “o cable subscrjbers,
opsrators should be limited to their current compulsory license
under Section 11l.

3. rent C-
band igteii!te tQ;ngoIQxI, *Lare sﬁouig Ec no prcsigggive
compulsory i1icense Ior apny new medium. The nee or e

temporary compulsory license granted by H.R. 5126 is the result
of a unique set of circumstances. C-band satellite technology
was originally intenae o be a wholesale' distribution
mechanism. dint of deregulation and mnrketslnce phenomena, C-
band has now bescome a *"retail' medium. Hundreds of thousands of
consumars have invested in C~band equipment, and 2 new niche in
the video marketplace has been created.

It 13 concelvable that Ku-band or other new distribution
technologies could emerge in the Foresesable future. Any copy-
right issues that may be faced by these new technologles should
always be subject to marketplace solution first, and should
require government intervention only as a last resort. In the
evant the government chooses to get involved, it should reaview
each case On its own marits. -

Therefore, ;hg Jezialation should be explicitly limited to
today's immature {-pand market. The C~oand situation i3 sui
Zeneris, and snoula be treated as such.

4, Clarifying t%e role and authority of the Comyright O0ff-
ice in administering o tembDorary compu gor¥ [cense. H.K. 5126
would Tepose 1Iin e Kegister o [

op¥rights a wide

e o ca O
range of responsibilities. The Ragister would:

~-=- designate negotiators for the parties to voluntar
licensing agreements if they agre unable to Eind them on tzeir
own;

==~ designate the arbitrators to sat an arbitered rate iE
negotiations fait;

== decide whethar the arbitrators have reached a reasonable
outcome?
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e= @xercise his discretion t¢ set aside the srbitrators’
cutcome, if not adequately substantiated, and impose another
rate;

==~ datermine how the satellite carriers are to account for
TVRO housesholds Served, and whethar they have done sS°¢ properly;

== determine whethar a controversy exists in the distribu-
tion of royaltiesa; and

decide who is entitled to share in these royalties.

It seems that the Regiater acts as judge, jury, eoxecutioner,
and a few other things under H.R. 5126. While I have evar
confidence that ths current Register would perform with So{omon-
like wisdom, this may raise serious questions about the Constitu-
tionslity of the measure from a separation of powers perspective.

There is another important practical consideration. The
Rogister has no direct axperience in the distribution of compul-~
sorz license royalties, or the tools in pllc? to accomplish dis-
tributions, The Copyright Reyalty Tribunal (CRT) has both the
aexperience and the tools.

Requiring the Register to duplicate the CRT's distribution
capabilities could be very costly and cumbersoma. Because costs
of management and distribution ¢of the royalties must be borne by
copyright owners, it i{s probable that the additional costs
incurred by the Register would quickly deplete the very modest
royalty pool this bill will generate.

Bor these reasons, we submit that the role of the Register
fn H.R. 5126 should be reconsidered.

Mr. Chairman, the €four fasues I have just ocutlined wsrrant
close scrutiny by this Subcommittee., I also ask the ogportunity
to submit for the record a number of other, more technical sug-
gaestions f£or the Subcommittee's raviow.




sition in La Should Bs Diszsmisaed

¥a understand that some eslements of the cable television
industry have raissd various objections to H.R. 5126. We find neo
merit in those objactions wa have heard to this peint, and we
encourage Congress to dismiss then.

Those parties whose interests are most directly affected in
the temporary compulsory license here created are attempting to
achiava consensus on statutor: term3 and conditions. The cable
industry has no standing to challenge such sn agreement. Cable's
apparent distaste for a compulsory license system that mor "
nearly approximates the free marketplace than their own prtvi-
laged status should not impeds the afforts of those who wish to
construct such an accommodation.

Cable operators should not be able teo preclude others from
distributing "superstation" signals to consumars. Cable should
ba just another competitive medium, alongside TVROs, MMDS, and
all the rest. Cable has no unique claim of right to
Yisuparstation” signals.

Cable and TVROs should be full-fledged, head-to-haad compat-
jitors in the delivery of al) programming services. And both
¢abla operators and othgr rd-party dis

tributors should compete
head=to~head in the delivery of all program services, including
"“superstations'™, to TVRO owners. .

Fundamentally, we balieve it is important not to increase
the governmentally-conferred advantage cable already enjoys K
denying the same advantage to its fledgling compatitor. WNe think
it better to improve competition to cable {(through the temporary
compulsor: license) on the road to total abolition of all forma
of the compulscory license, than to a1llow cabie o continue to use
its conpulsory license 43 an additional barrier to competition.

The cable television industry won deregulation from Congress
on the g{!lllﬂ that it is subject to real marketplace compati-
tion. erefore, lat cable go forth and compete fully, fairly
and freely with the TVRO industry. I believe thare is ample room
for both competitors, and for many more.




TimelY Passage of H.R. 5126, With Modifications, Would Serwve the
Fubllc Interast

The circumstances Congress wishes to address through H.R.
5126 are unique,

The response reflactad in H.R. 5126 is creative and holds
great promise.

This blill reassarts Congressional faith in the marketplace
to serve the needs of yiewers. It eliminates an unforeseen
government-created impediment to the marketing of a specific
class of government-sanctioned service -- the satellite-delivered
superstation -~ by permitting a conditional, temporary compulsory
license for a brief transitional period fixed in statute.

The bill narrowly addresses a special set of circum~
stances. It provides no greceden: for any other form of govern-
ment intervention in the TVRO marketplace, nor should it. It
provides nc basls for the extension of the compulsory license
concept to other program services or other media, nor should it.

While the bill as introduced grovides a solid framework, it
is critical that several key copyright protactions be addressad
prior to Subcommittee action. These modifications, which I have
outlined above, are fully consistent with the manifest intant of
the original sponsors of H.R. 5126.

As program suppliers, MPAA's member companies can well
appreciate the concerns of other copyright holders in television
programs carrled by ¥Ysuperstations*, such as the professional
sports clubs. We encourage the Subcommittee to find ways to
ameliocrate these additiomnal concerns,.

I am delighted by the spirit of cooperation and caution that
has characterized this Subcommittee's approach toc the problems
addressed by H.R., 5126. MPAA is willlng and anxious to work with
you, Mr. Chairsman and members of the subcommittee toward a bill
that serves well the interests of all consumers and all copyright
owners.
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Mr. KASTENMEIER. Thank you, Mr. Valenti, for that rather brief
and to the point presentation.

In terms of arguing for a cap on the number of superstations eli-
E’ble for the tempor com ory license, would thia apply to the

4 years during which there is a set fee or the second 4 years
which.

Mr. VaLENTI. It applies to it all.

Mr. KASTENMEIER. ll:,aight_ years?

Mr. VAaLENTI. MPr. an, you have five su tations out
there now. TBS has about 80-percent penetration of cable subscrib-
ers; WGN has about 37; WOR has about 30; WPIX has about 12.7;
and KTVT has about 1.8. )

I think five stations are out there now. Obviously, there might be
more if there was a demand fox it, but it looks like that is the way
the marketplace is determinios; it. And then 1 recommend, we have
the idea that if there are more—than a.ng superstation that would
have, say, 20 percent of penetration in cable would be eligible to be
carried to owners. If they have 6, 7 8, 9, 10, 1 really think
you do unspecified damage to local television stations. I don’t know
where you draw thia line.

But there has got to be some reasonable way to approach, where
you balance the needs of the TVRO owners with the realities of the
marketplace; that seems to be reasonable, and that is what we
e RS sram e

Mr. R. The number of superstations has, for the past
5 or 6 years, remained relatively constant. And now, of course,
there may be one or two new ones that are attempting to enter the
market, a few may have already successfully entered the market.
There were a couple of other stations that fell off about, I don’t
know precisely when, perhaps, 4, 5, 68 years ago.

Do you regard the legislation itself as an incentive for additional
superstations, notwithstanding some other limitation?

r. VALENTI, Mr. Chairman, I have long ago discarded my halo
of pre-science. I don’t know what the future holds, I really don’t.
And that is why I am suggesting that, because as Mr. Sam Gold-
wyn said, forecasting is very to , especially about the future.

I would like to suggest that because none of us perceive what is
behind that veil, why don’t we take this thing cautiously and care-
fully. We know thet iive superstations more than satisfy the
demand right now. With 20 percent carriage in the cable industry,
another one could be added. That to me, is cautionary. It allows us
to go into a future about which we know so little and the on-rush
of technology that is beyond any of our imaginings. I really think
this seems quite reasonable to do; That is all I am suggesting.

Mr. KASsTENMEIER. Well, I congretulate you and your industry
for, generally, at least, supporting the approach incorporated in
this legislation. I know that often the motion picture industry has
had to either pose or have very great reservations about the impact
of new technology, particularly on motion pictures. It hasn’t always
been, I suspect, friendly in the sense of the traditional proprietor-
ship that the motion gmture industry has o6ed

would like to yield to the gentleman from Oklahoma.

Mr. SyNar. Thank you, Bob.

1597 %
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Jack, thank you again. Let me echo Bob’s statement, we appreci-
ate your cooperation on this. And having disagreed with you on a
variety of issues in the faat., it is nice to find one that we do agree
on. So, it is even more pleasurable to have you this time. .

Just one question. Gaven the receni decision in the D.C. district
court on tiering, which will probably ultimately affect the 12 cent
rate calculation, would you support a return to the statutorily de-
fined mathematical formula, and if not, what kind of rate would
you lil;e to see us come up with or what formula would you like let
us use

Mr. VALENTI. 1 have a two-level answer, Congressman Synar.
One, I have learned to my sorrow, dismay, and total frustration,
that the district court decision is not the Fat Lady singing. There is
a lot more to come. We have celebrated triumphs in the district
court that have turned to bitter wormwood and Gall in the appeals
courts and the Supreme Court. So the Fat Lady ain’t sung yet.

No. 1 no, I would not support the statutory rate. Congressman
Synar, what we are dealing with is one of the most peculiar perver-
sions of all time. Mr. Ed Taylor, for example, when he comes up to
testify will be able to tell you that he will be charged 12 cents, but
he can charge anything that he wants to the TVRO owner.

The cable s¥stem can charge anything they want to their sub-
scribers. The 0O dish manufacturers can cha anything they
wlant.. Congress 18 not intervening in the price level in that market-
place.

What is so frustrating to us is the only element in the market-
place, total, that Congress intervenes and sets a price is the one in-
gredient without which Ed Taylor wouldn’t have a business, there
wouldn’t be any cable systems and there wouldn’t be any
owners, and that is programs.

If you want to see a grown man cry we can continue this. But
that is the singular eccentricity of this marketplace that I am just
unable to understand.

There is a lot of intervening in the marketplace to set the price
of what we can ch » when everybody else in that marketplace
has carte blanche to charge anything. And indeed, this Congress, in
H.R. 4103 emancipated cable and, says, boys the marketplace is
yours, start to plunder.

But we are the ones who are cabinned, cribbed, and confined by
gonﬁsqional fiat. I am sorry to Iget. passionate about it, but darn

t, that is the way I feel about it. 1 want to make that, as one of the
{ofl_—mler leaders of the free world would say, crystal clear as to how
eel.

Mr. SyNar. I appreciate that. You can stand up when yvou make
that presentation.

S Mr. VaLENTI. That is only s0 you can see me, Congressman
ynar.

Mr. Synar. Now, why don’t we try to answer the question.

Since the district court has ruled, would you offer us a formula
that you utilize or some direction on where you would like to see
us go?

r. VALENTI. Yes, I think that 12 cents per signal, per subscriber
is—that is what the cable industry has been pe:l)_ring up to now. But
1

I don’t think that the district court decision is divinely inspired.
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I think that maybe Congress ought to redress this in the interest
of equity and fairness. I mean, how low do you want to go—not
you, Congressman Synar—but how low should this go?

It is an _indispensable element in this markoctplace, without the
Erogram there is nothing. And yet it is the program that is eroded,

attered, shrunk, and diminished, while everybody else is abbing
the outer edge of an ascending curve, with their revenue. It doesn’t
make any sense.

So my answer is we would like to stay with the 12 cents per sub-
scriber, per signal, because I think it is the least common denomi-
nator of fairness.

Mr. Synvar. Thank you, Mr. Chairman.

Jack, as always, it is good to have you. .

Mr. KASTENMEIER. The gentleman from QOhio, Mr. DeWine?

Mr. DEWINE. No questions.

Mr. KastTENMEIER. The gentleman from Virginia, Mr. Boucher,
and cosponsor of the bill. ’

Mr. BoucHER. Mr. Chairman, Mr. Valenti, I join the others in
welcoming you here. 1 just have one question. )

Do you have any thoughts on whether the copiyright. royalty tri-
bunal or the copyright office would be a better instrumentality to
handle the dist.rlgu.tlE on functions that this bill contemplates?

Mr. VaLENTI. I think the copyright royalty tribunal would prob-
ably the most effective because they are now doing it. You don’t
have to re-invent the wheel; you don't have to go through all of the
enormous kind of start up costs that could eat away at the paltry
amount of royalties. The 12 cents, Congressman Boucher, r
signal, per subscriber, if eve?rbod in America, who had a TVRO
subscribed, it is about a $0.2 mﬂ iion that you are talking about.
So, you are not talking about a lot of money.

If you start up an operation with a new agency that hasn’t dealt
with this rather complex distribution mechanism, you might find
that it would cost a lot more than the revenues provided by the su-
Perstatlon to actually handle the mechanism. The CRT has had a
ot of experience, 5, 6, 7 years, and they could do, I think, with
more dispatch and less cost.

Mr. BoucHER. Thank you very much, I appreciate your testimo-
ny.

Mr. KasTENMEIER. Well, thank you Jack, for your appearance
again this morning. It is always a delight to have you.

Mr. VALENTI. Thank you.

Mr. KasTENMEIER. Now, I would like to call forward Mr. Edward
L. Taylor, chairman, president, and chief executive officer of
Tempo Enterprises, Inc., which is a parent company of a number of
operating communications companies, including Southern Satellite
Systems, Inc. At the subcommittee’s request, Mr. Taylor is appear-
ing in behalf of the three of the largest, I guess, of the common
carne:is, Southern Satellite, United Video, Inc., and Eastern Micro-
wave, Inc.

Mr. Taflor iz well known to the subcommittee and is one of this
Nation’s leading experts on communications technologies and copy-

right.
%\/Ir. Taylor, we have your written statement. You may proceed,
sir, any way you wish.
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STATEMENT OF EDWARD L. TAYLOR, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, TEMPO ENTERPRISES, INC.; ON BEHALF OF

SOUTHERN SATELLITE SYSTEMS INC., UNITED VIDEO, INC,
AND EASTERN MICROWAYE, INC.

Mr. TAYLOR. Thank {ou, Mr. Chairman, and Congressmen, for
having me here today. I think you have done a great job on H.R.
5126, and I am here today to support you and congratulate you on
what you have done.

Unlike the other witnesses who represent an association, the
three common carriers that I am trying to represent here today are
fairly hefty competitors in the marketplace and as competitors, it
is hard for us to oe.

The other two did ee with the written testimony that is in
front of you all. They don’t have the opportunitﬁrato second-guess
my summary of what we think. And they won’t have the opportu-
nit&to answer your questions.

at some time or another I may t."l;% to tell you some of us feel
one way and some of us feel a little erently; because, when you
get to the details, and some of the added items, there are differ-
ences AMO the common carriers as to how we see what should
happen and how we interpret the present law.

But we are all strongly in favor of giving the homeowner equal
rights to a cable subscriber, probably no more, and probably no
less. We will all be scrambled early in 1987,

As you are probably aware, Eastern Microwave, with WOR, has
al y scrambled, and has taken a position that they are not al-
lowed to descramble a homeowner under the copyright law. That is
probab}‘y a good thing to do.

But for my own company and United Video, we have chosen to
wait and give Congress time to change the copyright law and be
absolutely sure. There is common carriers law that we are subject
to, which says that we can’t discriminate and we must serve all
users.

There is also an argument that Eastern Microwave, having
scrambled, cannot refuse to take orders. It is damned if they do,
ﬂﬁg damned if they don’t. That is my reason for delaying scram-

£.

For my own company we will delay until early in 1987, because
we understand Congreas’ problems in ftt legislation through
and know that you hope to get it through by late this , and we
would hope to scramble a few days or weeks or mon later. We
have purchased all the scrambling gear and it is in place.

Many of our cable affiliates ve purchased their scrambling

equipment, and will just leave it sitting on the shelf until Congress
acts.
We do worry and want to be sure that everybody understands
that the difference between a superstation and an 0O, or CNN
and ESPN, is that we do have co ght problems that need to be
dealt with. We believe that Mr. Valenti ard his people represent-
ing the grogrammem deserve to be paid, at least an equal amount
to what they are d by the cable industry.

As a matter of fact, if you used the bus analogy, that might be
what common carriers really are, that we all understand. The bus
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uses city right-of-ways, has a city franchise, and drives up and
down the street. But the bus system wouldn’t work if you didn't
charge evergvbody at least something to get on and off the buses,
and make it partially subscriber sustained, and it would be better
off if it eventually got to the point where the riders paid the entire
expenses of the bus system, and it was at least breaking even.

eaently, the owner gets a tremendous advantage, he nei-
ther pays the program owner, nor does he his share of the gas-
oline to deliver the programming down the street. We think he
should pay exactly proportional on the same amounts, in that kind
of instance.

‘We do, after congratulating you, think that you have made the
problem bg:ﬁer than it need be, and we would urge some simplifica-
tion. Probably the primary ex le is that you have chosen to in-
volve the SMATV’'s in your bill. The S TV industry and the
cable industry, and the ammersg, have all resolved the prob-
lem that ourselves several years back in the marketplace, by treat-
ing SMATV as a cable system for compulsory license purposes
wgen talking about the CRT. They are not a cable system when we
talk about to the FCC, under FCC regulations.

That is working in the marketplace. I see no reason that £u
should cloud your bill and confuse it by adding SMATV wading
words at this point.

It has been going on for years. Nobody is mad; nobody is filing
lawsuits. It isn't even like the district court argument between the
programmers and cable industry on CRT fees. Nobody is fussing

about it; and why not leave it alone. .
Second, it must be understood that this is a copyright bill, it is
not a scrambling bill. It is guite clear under the law that we are
able to scramble our signals and that we are able to then charge
and allow descrambling to happen.
‘We also understand the hue and clgethat the TVRO owners are

putting up, and that the other would distributors want to get in
the act. mmon carriers, unlike HBO and Showtime, have to,
under FCC regulations, and with an intelligent body locking over
us, treat our customers on a nondiscriminatory basis. So we will
have to work with these other distributors.

Again, in your bill, you try to put some copyright type of penal-
ties on us as common carriers if we discriminate between one dis-
tributor or another. With only 10 cent type of charges we have to
deal with every distributor. . .

With wanting every homeowner in America to get my signal and
pay me 10 cents, I am going to work with every darn distributor
that comes along, if he is reputable. I am not E;gﬁnag to get involved
with some flake in the middle that causes me kinds of problems.
But if he is reputable we are going to have a nondiscriminatory
price.

But we don’t think that part of your bill is n at this
point, and in the interest of getting somet thgoufgh that lets
the homeowner legally have the signal and pay his fair share of
the fee, we think that portion of the bill coult:lp be simplified by just
not addressing that particular issue.

Last—well, 1 guess, two other places that we think u have
made fairly complex. The 12 cent fee, and the method of calcula-

'l 6 3 A ;i
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tion of it; we sort of agree that is the right number, looking back
last year at the cable fee.

We would propose that you just take that same formula and
specify to the CRT that they make that calculation each year. And
rather than 4 years out get into some long and messy arbitration
type of thing, let it track just 1 year behind what the cable indus-
tr;hl:as paid, as your formula works.

erefore, if the cable industry, a big powerful industry, fighting
with the programmanrf industry, both adequately represented by
strong associations, drives that number down to 8 cents, the home-
owner will pay 8 cents. If Jack Valenti drives that number up to 16
or 20 cents, the homeowner will pay 16 or 20 cents.

There is an imbalance, because how are all of these little home-
owners going to fight with the power of the association spokesmen.
You gave me a heck of a disadvantage in following Jack Valenti on
this, it is a ridiculous place for an Ed Taylor who is not a public
spokesman and doesn’t feel comfortable talking a large group of
people, to follow Jack Valenti.

But imagine the little homeowners trying to argue with the
power of the movie companies. Even pitting my company, which 1
am very proud of, but which at most is a $100 million com ,
against Jack Valenti’s clients who make $100 million individual
movies, hopefully, monthly, because we all want that product be
veg, very , and very successful.

even ving the common carriers, if you will, in arbitration
and trying to take on the muscle, I would submit that you need to
allow an equal fight. And an equal fight may well be what Jim
Mooney, and NCTA and Jack Valenti dance around.

So we could avoid the problem, not only for you in Congress, but
for us 88 common carriers by just setting a system that tracks the
cable subscribe> fee.

Last, the sunset provision. Maybe that is the biggest argument of
all. When does that sunset need to come?

Aganin, possibly Mr. Mooney and Mr. Valenti have to argue that
through and settle it as two large associations. To put my small
company and the individual TVRO homeowner out in front, and
say we have to battle the sunset, we have to settle the rates, when
it will be settled gradually between these two industries is not pro-
ductive. You have complicated this little bill intended to just fix
things up for the homeowner, by putting some provisions in it that
it might die before the associations settle all their arguments. 1
don’t think that is necessarily a good part of the bill,

In total, if we had to vote today, between having this bill, exactly
as it is written, or no bill at all for 6 months or 9 months, we would
take this bill, and we would worry about the extra expense at the
copyright trli)unal, we would worry about the sunset provision. 1
think all of us came to that conclusion that this is better than
nothing at all,

Thank you for letting me be here; I will answer any of your ques-
tions. . :

[The statement of Mr. Taylor follows:]
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TESTIMONY OF EDWARD L. TAYLOR

Mcr. Chairman and distinguished Members of the Subcom~
mittee, 1 thank you for the opportunity to appearcr before You
toeday to present the views of the aatellita carviers of the
three “Superatations” concerning the Satellite Home Viewer Act
of 1986, H.R. 5126.

1 am Cheirman, Pteaident and Chief Executive Officer
of Tempo Enterprises, lonc., ("Tempo*) which ie the successor

cotporation of Satellite Syndicated 3ystems, Inc., and ig the

patent company of a number of operating communications companies

including Southern Satellite Systems Inc. ("Southern Satellite™).
I began my career with ATAT, spending 16 yeacrs with that company
the last aeveral of which were as a Satellite Prolect Engineer.
From 1970 to 1972 1 was President of Creative Consultants, a
satellite communications consulting firm. Thereafter I served
ag President of thhited Video lnc., a microwave common carcierc.
After that company waa aold to Southern Paciflec Communications
Company 1 becamea Regional Vice President with Southern Pacific.
Later I was Vice President of Sales and Market Development for
Wegtarn Union prior to organizing and oparating Southern Satel-
lite. 1 am appearing today on behalf of Southern Satellite,
United Video, loc., ("United Video") and Eastern Microwave,
Inc., ("Bastern Microwave').

Southern Satellite, United Vvideo and Eastern Microwave
are the Federal Communications Commission authorized sarellite
.fesale cacrciers which delfver Superstatfons WTBS Channel 17

Atlanta, Georgia, WGN-IV Channel 9, Chicago, 1llincis and WOR-




TV Channel 9, New York City-New Jersey regpectively to cable
telaevinion syastems throughout the [United States. In 1976 &ll
discant independent taelevision stations were delivered to ¢able
eyeteme by terrestrial microwave carrfer. However, thie mode of
delivery wag limited by technological and economic factors to
rtegional diecribution generally limited to three or four etates.
Southern Satellite began delivecry of WIBS to cable syatems through-
out the country by gatellite in 1976, United Video began satellite
delivery of WGHN-TV in 1977* and Eastern Microwave began ita gatel-
lite delivecry of WOR-TV in 197%. Through these carcriers' na-
tional distribution, WIBS, WCN-TV and WOR-TV became the *‘Supec-

stations'" of the cable industry. The Superatatione proved to be

an extremely popular cable mervice, soon being distributed to
millions of homes on a nationwide basin, 24 hours every day.
The Supersatations are pow delivered to more than 35 million
cable homes, ctepresenting over 90% of all cable homea merved by
over 10 cthousand cable systems.

From their inception until the present Southern Satel-
lite and united Video have limited their services almost exclu-
gively to the cable television industry delivering an unscrambled
signal throughout the country. Eastern Microwave also hae lim-
fted {ts services to the cable television industry, and in March
of thia year Eastern Microwave commenced delivering WOR-TV as a
serambled signal. Additionally both Southern Satellite and
United Video are now committed to protecting their signals through

scrtambling. United Video has announced that {t will commence

*KTVT, Dallas and WPIX, New York are alao distributed by satellite
by affiliates of United Video.




scrambling Iin the fall of this year and Southern Satellite plans

to begin scrambling early in 1987. Scrambling has become neces-

Baty becaume of the aatellite program piracy problem. Program-

ming intended and paid for by legitimate paying customers is
being improperly intercepted and used by individuals and buai~
neasas Who are nor paying for the aecvice. The cacrcriers are
presently loaing hundreds ©0f rhouaand of dollara to hotels,
motela, bars and similar eatablishments as well as SMATV and
CATV systems that inteccept and use cheir aignal for commeccial
putposesa but who do not pay them for that service. The mosat
obvicus anawer to thia piracy is encoding ov scrambling the
aignal transmission.

The three carriers have all received requests Lo de-
liver the Superstations ro private TVRO dish users for many
yeara. This is a marker which all three wished to serva bur did
not secrve bacaune of the exiatence of Copyright issues which
could not bha resolved with certainty. Because the Superstationa
are FCC licensed Ctelevision stations, apecific copycight
considerations 2pply to them that are not applicable Lo rhe other
cable aatellite servicars such as Homa Box CEffice, Cable News
Network or ESPN. While the three carcriers differ on their view
of the legsl issues all three agree that rche unqueationably
preferred solution 18 embodied in the subject Satellite Home
Viewer Acr of 1986,

All threa carriers agree Upoh the pneed Lo scramble ro

protect their gervice and income While por wanting to shut out
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the TVRD dish owners Etom this service. Although H.R. 5126 has
consistently been mistakenly teferred to iu the trade press as

88 a acrambling bill it {8 not scrambling legislation. 1t is
copytight legislation which ig needed because of scrambling.

All three carriers agree that an extenasion of the compulsory
license to include Home Viewers i8 the favored copyright solution.
It is for this reason that the carriers support the general
purpose of the Satellite Home Viewers Act of 1986 which I would
now like to discuss io more detail.

Although, the carriers support H.R. 5126 there are a
few specific provisions of the bill that the carriers beliave
are in need of modiEication. 1 would like to address chese
gpecific sectcions.

$119¢(a)(4): This section makes it an act of infringe-
ment {f rhe carrier discriminates against any distributor. We
have both basic conceptual problems as well as specific problems
with this section. First, there is a very basic jlurisdictionsal

problem with this section. Thie section deals exclusively with

the issue of a carrier discriminating against its customers or

its potential cugtomers. The section has nothing at all to do
with copyright rights or violations, in fact it apeciEically

makesgs a violation of the Communications Act of 1834 or the FCC
tules &8 per se violation of the Copyright Act. This is completely
unnecessar¥. The FCC has total jurisdiction over the carriers

and is the expert agency best equipped to handle carrier discrim-
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inatfon complaints. Because of this there ir obviously no

need for Section 119(a)(4) in Copyvight leglslation and in fact
it doesa not belong thara. 1te exiatence is eaimply so invitacion
to a2 plethora of unwarranted Copycight litfgation. -

Nonethaless if despite all of the foregoing infirmi-
tien, the Congress includes this section in the legislation,
there are modificatione which are abrolutely neceassary because
of some very specific problems with this section. As written
the section make the carrier's action a criminal oEfense.
Furthermore the remediesa include impounding and disposition
of infringing articles and seizure of all copies, phono records,
plates, molda, matricesa, and the like, none of which is applic-
able to the subject matter of mection 119(a)(4). Because dis-
crimination againat any diastributov is an act of infringement,
standing to invoke the appropriate remedies should be limited to
distributors to avoid harassment suits by pacrties who do not
have an interest in rthe distribution of the catrier's aignal.
Addicionally gince the improper discrimination is8 that which

violates the Communications Act of 1934 as amended, or rules

iasued by the Federal Coﬁmunications Conmmission, it is urged

that the section specifically indicate that the prohibited ac-
tivicy is limited to unjust or unreasonable discrimination.
Discrimination per se does not violate the Communfcations Act.
And, becaume a distributor will not be a copyright owner, the
bill should only provide for relief which {8 necessary to remedy

a violation of a provision of the bill. For example, an injunc-
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tion prohibiting future discrimination against a distcibutor

would be an appropriate temedy. As pruposed, the bill would

provide broad provismions for damages under sections $504 and

§506 which are applicable t¢ the infringement of works whare a
copyright holder or its liceneee holds an intecest. Theae damaga
provieions are mot relevant where the distributor bhas no claim

or title in the works being transmitted. It {e noted that under
§510 of the Copyright Act, a TV station thet brings an action

for infringement For commecrcial substitution and that does not
hold a copyright or licenae Iin a work which f{g alteced {a

limited to injunctive ctelief, costs: and actual damages suffered
aa a reault of the infringement.

The carciecrs alao bel ieva that while a court has the power
to make a determination as t0 whethar thare has began unjust
discrimination under thies section, it would be appropriate to
rtequire that a digtributor or potential customer Ficrst bring an
action to the FCC, and that only after an FCC Einding of an
unjust Of unreasonable discrimination should a party have standing
to bring a2 suit under the provisions of section 119.

§119{c): Section 119(b)(1)(B) establishes & home
viewer rovalty fee of 12 cents per month until no later than
December 31, 1990. It should be noted that a8 Inited States

District court vruling of last week (KCTA v. Columbia Pictutes

[D.c.]) mey well require 2 reductfon in the home viewer royalty
Eee. Thereafter the fee until December 31, 1994 must be detecminad

either by voluntary negotiation or by compulsory acbitcation.




The carriaers believe that the procedures escablished undar
eicher merhod are 80 cumbersome, complex and potentially cime
consuming thar rthe costas involved would be so high as to result
in a significant unwarranted addicional expense to cthe home
viewar 8ince obviously the charge to the home viewsr reflects,
in part at least, che operational and adminietrative coacs of
the carrier. Furthérmore the carriars belfeve that cthe provisions
ate unworkable. For inatance Section 119{c) {2){B) & {C) =sllow
the Register of Copyrightse to choose a common sgent for che
cacrriecrs while imposing che costs of rthe negoriations upon the
carriers and binding the carriers to any agreement negotiated by

the agent chosen by the Register. Furchermore the compulsory

acbiccacion under $119({c)(3) is binding on all parties except

the Register of Copyrighes and the Register can reject the recom-
mendation of the Arbicrscion Panel and set the rovalcy fee himaself.
The procedures established by Secrions 11%{c) are auch cthat
licigacion {8 virtually inevirable. The Digscrict of Columbia
Coure of Appeals has nored "the boundless litigliousness™ of
copyright claimants before the Tribunal. Thus the compulsory
arbicrscion provisions of the bill under $119{c) will undoubredly
lead to aimilar litigarion. These two proviaions change a bill
thar otherwise refleces the virtue of straight forward unencum-
bered legislacion designed to permit delivery of superstarcions

to backyard users with a minimum of cost and a maximum effi.

ciency into a mind boggling complexity of procedures thar will
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clearly conasume months and monthe of the rime of many partiea
with the likely possibility thst the end result will be merely
to reestsblish the rate set forth in this bill. The fee should
remain at the legislatively established rate subject to periodic
cogt Of living index adjustments.

§119(d)(7): Under the definition of gubscr ibar the
Act includes subacribers to SMATV systems as private home viawera.
At present SMATV Systems which deliver distant television station
gsignals to their subeeribers register with the Copyright Office
and pay royalty fees as functional equivalent cable systema.
Thus theae viewers have all of the satellit' services available
to them and the copyright owner is compensated through the SMATV
operator.

The definition of a cable system in the present act encom-
passes SMATV systems which are functionally equiva}ent to cable
systems. Under the proposed bill, an SMATV system and a CATV
system which are functionally equivalent and which deliver super-~
stations to the same apartment building would pay royalties
under two different formulas and rates. Thus §119{d)(7) would
cCreate unnecéssary confusion and paper work in an area that is
presently working to the sgatisfsction of all, and in fact could
lead to a contraction of satellite services because undar the
bill, the compulsory license would extend only to the delivaery

of Superstations, and SMATV systems currently provide both Super-

ststions snd other distant signals to éheir aubscr ibers. It

should also be noted that the Copyright Office has been accepting




filings and payments under section 111 from SMATV operators
since 1978, and 12 soon to begin & rulemaking into the status of
SMATV systems under the Act. 7Thia {s & mituation whare the the
axfum "i{f it ain't broke don't fix it is8 clearly applicable.
§4. The termination ©f the Act on December 31, 1994

ia the sunset proviasion. The carriers feel that thia provision

should be deleted 88 no compelling need has been shown for a aun-
get, On the other hand it {s extremely unfair to the satellita
home viewer to deny the Superatations to them seven years after
the Act gives them the right to receive those services. Signif-
icantly the entire impetus for this type of legislation came from
the clamor that has arisen throughout the country concerning the
basic unfairness of having the skys g0 dark for these viewera who
rely 80 heavily on satellite services, a concern which Congress
appatantly shares. Yet a sunset provision gould in an almoat
cruel way open up the Superstation reception window for these
viawers and then seven short years later slam {t shut again.
Ironically {t would be Congreas making the skies go dark. Also
the cost to the carriers to gear-up for bome viewer servicea
makes such a provision extremely unfair to them. Tempo estimates
that its costs to serve the home vigwer will run into the hundreds
Oof thousands ¢f dollars per year although thia is extremely hard
to predict because no one knows how much of a home viewer market
will develop. Eztimates have vranged between a few hundred thou-
gand to the millions ©of home viewers.

The following technical changes are also suggeated.




1. §119{8)(1l) at
word "from" in each line to
2. §119(d)(2) st
word "satellite” before the

the word "“satellite" pefare
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page 3, lines 15 and 16 change the

the yord "to'.

psge 16, lines 24 and 25 delete the
word "secondary'” aon line 24 and add

the word "‘carrier”™ on line 25 [thus

conforming to definftfon (5) gn page 17].

3. §119(d) {4) at
"broadcasat"™ befare the yord
4. §119{d)X(8) at

"broadcaat" before the word

page 17, line 13 delete Che word

Y"station".

page 18, line 1! delete the word

“aratiaon".

5. &4 at page 20, delete Sec. 4 in its entirety

[see discussion in text conceruing §$119(c)]

I bope that I have effectively conveyed to this Subcom-

rittee the enthusiastic support of the satellite superstation

carriers for the purposes designed to be achieved by this Bill.

1 hope glago that oot criticisms and suggested modifications

will help to make H.R. 5126 an gven better Bill. I will be

most pleased to answer any questions.

PHF:12-1

Edward L. Taylor
for

Southern Satellite Systems, Inc.
United Video, Inc.
Eastern Microwave, Inc.
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Mr. KasrenMeler. Thank you you for that rather unenthusiastic
embrace of this bill. But nonetheless, I understand your point of
view.

Another point that Mr. Valenti made, that is the freezing of the
number of superstations to be accommodated in this legislation;
how do you and your colleague companies react to that?

Mr. TayLor. Well, I think we would just as soon let it stay open,
because I believe that each of us might launch additional distant
signals, if you don’t close the door. But not immediately; you could
not support an additional distant signal into just 1.6 million homes
without charg‘irf a ve?r, very high rate, and it would die a slow
death, because 1 have just finished telling you that my com
will ciw.rge about the game rate as it charges cable operators. Addi-
tionally there are obviously our administrative costs so that addi-
tional distant signals are probably not practical today. But if you
envision 1990 and 10 million homes, each payin% 10 cents a month,
that is a dollar per home a month. You would have $10 million in
revenue even with ku-band and new satellite technology. The ex-
pense of operating such a network would be $6 million or $7 mil-
lion. So it is a doable business to have superstations, or whatever
you want to call them, TVRO stations will evolve and work as addi-
tional bus routes in the ¢ity, and might serve the city better.

I think it concerns that t of thinking on the basic issue of,
whether you want to close the door. By the CRT going to 3.76 per-
cent they economically closed the door on cable. There is nothing
in your bill that economically closes that door on the homeowner.

f it is not closed by these economics, you will have a problem a
couple of years from now when there are enough homeowners out
there to justify u];llinlung another distant signal. That might not be

all bad. That might be the firat instance where the TVRO industry
has its own unique programming, or at least substantial program-
ming placed on the satellite for them.

. Because if you will remember the history in cable and satellites,
it was HBO, and my signal distributing Turner’s WTBS. It was
new movies and old movies from Ted Turner. I was distributing his
signal and he was promoting the movies. And Pat Robertson was
willing to put the word of God up there on the satellite. And it was
only the three of us up there for over a year and a half. If there
hadn’t been a lot of push there would not have been all the rest of
these 50, or so, what we call, Johnney-come-latelies in our business.

Maybe you don’t want to close the door, maybe you went to leave
them an opportunity. It is tough for the 'I‘V:i'\’.o industry to have
their own programming, unless maybe they launch new supersta-
tions.

Mr. KASTENMEIER. You mention at the outset that you and the
other two major common carriers were strong competitors. Do you
tc; hia??e on issues relating to this, or any of the subissues relating
t

Mr. TavrLor. Probably, it involves disagreements on how you set
the 12 cents in the future. Whether or not we should try to go the
arbitration route 4 years out. Some people feel that arbitration
should absolutely be out. Where others say, well, we could live with

it easily.
176
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Probably, the bigﬁeat disagreement would be if there were no
bill; what would we do?

I think one other carrier would scramble and go ahead and de-
scramble, and argue that no coKyright fee gets collected until Con-

ess acts, but that he can legally go shead and do everything. It is
ust that he would collect his fees and pair nobody. Jack Valenti
would miss out on his money, and that is all that happens.

Eastern Microwave, obviously, has not taken that position, and
feels very strongly it wouldn’t. And Iuckily I don’t to have to vote
for myself for a little while; and I am not sure which side I would
get on. That is probably the biggest area of disagreement. .

Mr. KagrENMEIER. But if it comes to whether a course of action
of scrambling, descrambling, and _sale to individuals would be a vio-
lation, at least as suggested by Ralph Alman, of a common carri-
er——

Mr. TavLoR. Most of us believe that there is no problem with
scrambling. The key is whether or not you have a problem when
you descramble to an individual and collect your own fees, and
nothing gets paid to the copyright owners. We would probably hide
behind the communications law, if we took the itive argument.
That is the argument that says you can scramble, you can collect
your own fees, and the homeowner just gets away with not paying
any copyright fees. And you probably would say, well, all right, we
have ne that under communications law, and some the
homeowner will have to pay some money when Congress gets
around to settling a copyright fee. .

If you remember, the cable industry didn’t pay anything at all
for e many years of its start-up existence, and the rates came
later. So, you could follow that precedent. )

Mr. KasTENMEIER. Under existing law could an independent tele-
vision station buy space directly on a satellite transponder and in a
sense become a superstation without dealing directly or indirectly
with a common _carrier? )

Mr. Tavior. He would be violatin g most of his contracts with his
programmers. His contract to buy the program says he has bought
it for that market and he will not of his own volition take it out of
that market, 80 he doesn’t have the rights.

_Mr. KASTENMEIER. So the sole limitation, as you see it, would be
his contracts with those who sell him programming?

Mr. TAYLOR. That is rifht.

Let me yield to my colleagues here.

The Eentleman from Ohio, Mr. DeWine?

Mr. DEWINE. I have no questions, Mr. Chairman.

Mr. KasteNMEIER. The gentleman from Virginia, Mr. Boucher?

Mr. BoucHER. Thank you, Mr. Chairman.

I think it might be somewhat useful, Mr. Taylor, if we got on the
record, j;lat a geription from you as to how the common carrier
operates

How do you fit into the link between the television station, the
satellite, the distributor, and the ultimate consumer of the signal
and what are your contractual relationships, the nature of compen-
sation among thoge various entitjes? .

Mr. TavLor. OK; I would prefer to start at the cable subscriber.
The cable subscriber of a system pays the cable system a fee for

77
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bringing our signal in. He pays the copyright fee and he pays an
additional 10 cents per subscriber to the carrier. In some instances,
there are some pretty huge discounts to the various carriers as
they get bigger in volumes.

ur whole contractual relationship is with that cable system, to
deliver to him the signal; in our case WTBS, and in the other cases
WOR, WGN. That is the only real contract relationship.

We all have either ownership or rental agreements with the
RCA or Hug}llms Gal Satellite System to rent or buy a transpon-
der. We all have installed multimillion dollar up-link facilities, be-
cause we all protect them weriiwell and make them very sophisti-
cated with backup power, and high-technology units. )

In most cases we take the signal off the air as broadcast in the
local market, and deliver it to the satellite. The cable operator is
asked to buy his own Earth receiving station. And when we move
to scrambling they will all buy their own descramblers.

Some of the small onés are not too ha;‘i%r about doing that. But
we have said that you have to do that. at about ends our con-
tract relationships with everybody.

Most of us have annual prepayment discounts and 8-year type of
contracts with our cable operators to simplify billing and to be sure
that we will still be in business for a few years.

Mr. BoucHER. Thank you, I think that s helpful.

Let me ask you the same question that I‘m’ed r. Valenti. You
perhaps have not had the extent of dealing with the Copyright
Royalty Tribunal, and the Copyright Office t.imt. Mr. Valenti has,
but do you have any thoughts on which of those entitias would be
more approgriate to handle the copyright fee distribution that this
bill foreseces

Mr. TAyLOR. I would much rather that you just specify a simple
formula and don’t let them exercise too much wmd" om, ause SO
far the people that have been there haven’t exercised very good
wisdom, in my judgment.

You have a Er‘;ob.lem there but there is a bigger problem with ev-
erﬁ.lrun else that is subject to copyright.

. BOUCHER. Well, assuming that some Federal agency will ex-
ercise a role in administering this system, do you have a };reference
between the Copyright Tribunal and the Copyright Office?

Mr. TavyLor. Probably the office is better.

Mr. BoucHER. Thank you very much.

Mr. KastENMEIER. The %gtleman from Oklahoma, Mr. Synar?

Mr. SyNar. Thank you, Bob.

Let me ask you a couple of t , Ed. First of all, as you know,
Bob and I have expressed in the bill an jnterest to sunseti this legis-
lation. You have expressed in your testimony some concerns about
the arbitration requirements, that you think that they will encour-
age litigation; should we eliminate the arbitration period, in your
estimation, and just let the entire act expire in 8 years?

Mr. TavrLor. No, I am trying to convey the idea that the sunset
igssue should just be ducked for now. Someday the cable industry
and MPAA will make some other arrangements. It doesn’t seem
like Congress, which is responding at this point to a tremendous
outcry from TVRO station people, should take any action that
would some day take away the equality with the cable operator
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which is exactly what H.R. 5126 gives them. I think what the
industry ie asking of all of us, is for equality.

I just don’t see why we should give this to Mr. Valenti although I
understand his a ment that this all should come to an end some
da&and that you should have a collection mechanism.

;‘. SYNAR. So, you are saying there shouldn’t be sunset legisla-
tion

Mr. TayLOR. That is right.

Mr. SyNAr. All right, let’s assume for a second that we don’t
have that d.ia.zfreement, there is go to be sunset in this leFIsla-
;:‘ion, how should the arbitration period play in; would you prefer to

ave it?

Mr. TaxLor. I think we would prefer to have the formula contin-
ue to work, and let the amount of the copyright fee track that of
the cable systems for the whole 8 years.

Mr. SYNAR. Let me fo on another track. And this is more for
back home. As I travel through northeast Oklahoma, where yYou
are from, the thin th’lg\tfllise': is ﬁenerally what every one gays and

ed to, is that the e do want to pay a fee, they think
that tﬁeg? should be reasonable. e question is how do define rea-
sonable’

One of the things that I would like to hear your comments on;
should we take into account the investment in equipment that a

person hag in determining the fee and, thereiore, having a
fee which may be less than what a cable subscriber should get;
ghould that be taken into account that some of the people have in-
veat-edmr |_upward to $2,000, $3,000, $4,000, and a decoder $400, et
ce a.

Mr. TavLor. No; I don’t think it should be taken into account be-
cause a lot of those ple bought their dishes very early in the
technology. That would be equivalent to me being able to go to the
tape store right now and rent a tape for less than 99 cents because
| pmi‘d $%é%%0 for a Beta machine 6 years ago and now you can buy
one for .

Mr. SYNAR. So, you are sayi that we shouldn’t take that into
account because they made ti;glﬁecision to put that kind of money
forward, as the technol(:% evolves, the uipment is gomg’tgcl)
become cheap enough to where it will be inesqgniﬁcant on the
cost, ;herefore, that the fee paid by TVRO and cable should be the
same

Mr. TayLoR. That is right.

Mr. Sywar. Do you think that is the generally held opinion of
Oklahomwmans who have TVRO?

Mrv. Tavror. No, not at gall.

Mr. Synar. Is that the generally held opinion of most cable oper-
ators in Oklahom-"

Mr. Tayior. Yes; cable operators believe that the retail value of
their &-odul:ts should be upheld and that the TVRO owner should
pay about the same retail price. They are even worried about what
might happen as we have other distributors emerge. Normally a re-

r will more than double, if he can, what he pays to the whole-
saler. That is pretty common in any business you want.

Mr. Synar. Thank you.

Mr. KASTENMEIER. ﬂ[r. Coble, do you have any questions?
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Mr. CoBre. Mr. Chairman, 1 apologize for my delay, I had an-

other meeting.
have no questions, thank you.

Mr. KAsTENMEIER. Mr. Mazzoli.

Mr. MazzoLi. No questions.

Mr. KasTENMEIER. If not, Mr. Taylor, we thank you for your ap-
pearance here thia morning.

I might ask, you do not purport to speak for WPIX or WKTYV,
whoever they are, who are the common carriers in connection with
those two enterprises; is that correct?

Mr. TavyrLor. No, that is our error in the way we wrote the docu-
ment, sir. They are actually part of United Video, as well. United
Video puts up three. .

So, yes, we are speaking for them. United Video is the one com-
pany that does three superstations. We just wrote the document to
add them in.

Mr. EasTenMEIER. You speak expressly for three of them; and by
delegation for two othera?

r. TavLor. That is right.

Mr. XasreNMEIER. Thank you very much, Mr. Taylor, for your
appearance here this morninﬁ/i .

Next I would like to greet Mr. James P. Mooney, president of the
National Cable Broadcast Television Association. NCTA member-
ship includes more 2,000 cable televisions systems, operatin
throughout the United States. Jim Mooney has been an ent an
very able spokesman for the cable television industry every since
he ame president of NCTA in April 1984,

He has also been of great assistance to the subcommittee. I ager-
sonally consider him to be a friend and a highly competent advo-
cate for his organization.

Mr. Mooney, you may proceed as you wish.

STATEMENT OF JAMES P. MOONEY, PRESIDENT, NATIONAL
CABLE TELEVISION ASSOCIATION

Mr. MoongEy. Thank you, Mr. Chairman, for the kind words. If it
is agreeable to you, I will submit my prepared statement.

Mr. KASTENMEIER. Without objection.

Mr. MoonNEY. For the record, and simply summarize it.

Mr. KASTENMEIER. Your statement will be received and those of
other witnesses, for the record.

You may proceed in summarized form.

Mr. Moongey. Mr. Chairman, H.R. 5126, would allow scrambled
superstations signals to be delivered to the owners of backyard
Earth stations. And in doing so, it would pursue the same public
policy objectives as are pursued by its counterpart already in the
co%yright act, cable compulsory license, which, of course, is_simply
to broaden the diversity of television viewing opportunities that are
available to people all around the United States. That is something
tll:atbwitla certainly support. We certainly support the objectives of
this bill.

I think that the chairman of the subcommittee may even recall
my coming to him earlier in the year and suggesting that this is
something which really should be done. The bill also, of course,
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would have other results. It would provide for royalty fee compen-
sation to be made to the copyright owners of the program involved,
and would allow, also, the satellite carriers, who, of course, are re-
aggnaible for putting these signals up on patellites in the first
place, and who have undergone considerable expense in doing so, to
recover a fee for the service that they provide in dispersing these
signals to television viewers; and we think that is appropriate, also.
And we certainly believe that the entire objective of the bill is well
within the authority of Congre«s under the copyright clause of the
Constitution.

As with any legislation of this kind, I suppose there inevitably
will be some disagreement as to precisely what is the best way to
accomplish the end that everyone agrees is appropriate. You have
already heard Mr. Val¢ iti, and Mr. Taylor have some comments in
that regard.

We are in general agreement with the comments made by Mr.
Taylor, having to do with carrier discrimination, the role of the
register of copyright, and although he did not say so when he aat at
the table in his prepared statement, on inclusion in this bill of
SMATYV systems. I am, frankly, in that res a little puzzled, I
am not sure what SMATV’s are doing in this bill, as we under-
stand them already to be covered under the provisions of the cable
compulsory license.

I would add also that we would suggest that the committee con-
sider carefully whether it is the carriers themselves to whom the
committee really wants to grant the compulsory license in this in-
stance. Carriers are subject to all sorts of arcane rules under the
Communications Act.

I think that you might consider simply granting the compulsory
license to antibody who is financially res ible and in a position
to perform the function of actually retaili and delivering these
silgnals, whether it be cable operators, or dish dealers, or anyone
else.

Third, it will not surprise the committee to learn that we find
the sunset provisions of the bill somewhat troublesome, principally,
because we think that they might further complicate what alre
is a rather complicated situation with regard to the development of
retail systems for the provision of zatellite programming to back-
yard dishes, generally.

Second, because we, frankly, are very leery of this bill and this
issue being used as leverage to exacerbate the controversy which
we have seen perennially to surround the cable compulsory license,
itsel{. We think that if the committee is to include a sunset in this
bill, we urgently would ask that you make quite clear that in this
legislation you don’t understand tﬂ Congress to be setting a prece-
dent with respect to an ing else, and that other questions will
have to be fought out and argued out on their own merits.

Finally, we believe that in view of the decision last week by
Judge Greene of the District Court for the District of Columbia, the
12-cents figure, which we understand to be derived from what cable
subscribers currently are paying, m‘% be a bit high, but Mr. Synar
has :.ll'eady drawn that issue out sufficiently and I won’t elaborate
on it.
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I would simply conclude, Mr. Chairman, by saying that given the
obvious support that this legislation has in the subcommittee, and
given the atmosphere of sweet reason and accommodation which
seems to be surrounding these discussions this morning, sc far as
the various industries are concerned we see no reason why legisla-
tion to accomplish the purpose of this bill ghould not be enacted in
this Congress, and we very much hope you will do so.

I will stop there and be happy to answer any questionsa.

[The statement of Mr. Mooney follows:]
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ATATEMENT OF JAMES P, MOONEY, PRESIDENT, NATIONAL CABLE TELEVISION
ASSOCIATION, BEFORE THE SUBCOMMITTEE oN COURTS, CIVIL LIBERTIES, AND
THE ADMINISTRATION OF JUSTICE, COMMITTEE oN THE JUDICLARY, U.S8. HOUSE
OF REPRESENTATIVES, AUGUST, 7, 1986

Mr. Chairman: members of the subocommittee, my name is Jamen P.

MoonsY. I am Drgaidant of the National Cable Televiaion Assocoiastion.

NCTA ia the PrinciPal trade association of the cable television
induatry and represants over 2,400 cable systema aarvifE more than 753
of the 40 nillicn cable homas in the United States. He plao repreaant
55 cabla programming services who craate, Dackage, and Provide quality -
IV Pro&famnipg f'or cable subscribera.

Tha purPOss of H.R. 5126, the Satellite Home Viewsr Act of 1986,

is to bring the coryright law uwp to abhBed with the latest technology.

Aa the suhcommittee is waell aware, cable telavision systams havas
for over thirtyY Years retranzmittsd the signals of distaant broadcast
aignals to their subscribters, a Prractice which sinom 1976 haa besn
governed by the cable rompulsory licanse Provisions of the Copyright
Aoct. Over thirty aeven millicn cable housvholda toda¥ receive ona or -
more diatant signals, and the so.called *superatation™ is now a well

establislisd Fasturae of the television landacape.

Ir preturn Tor retran=zitting thess siEnala, cable systems laat
¥ear paild nearlY one hundred and fifty nillion dollars, aPProximately
two-thirds of which went in the form of royalty lees L0 the coD¥right

holders of the PragrammiilE® gontained on thes® slgtals. The repainder
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want %0 thes satellite carriars which dealiver the aignals to cable

oPeratora' haadsanda,

H.R. 5126 would amend the Copyright Aot to parmit thasa aignals
to ba acld as well o ownsra of backyard dishes. 3Sinos $he FCC
aliminated its ligensing rejquiresanta for satellite signal recelvlng
stations in 1979, nearly one and & half atillion houscholds ~= Dost of

them, but not all, in pural arsas -- have Ppurchesssd satellite alébal

racoiving equifment 280 as to ba able tO racgive cable satellite

Profrapming direct 1D chelr homes.

Mr. Chairmam the pProlifaration of back¥ard dishes i3 not a
Phancnencn which HCTA has oPpbosgad. We did not oppiee the action of
the FCC in 1979 allowing unlicensed private ownership of baockyard
diahea. e did pot oppose the action of the FCC Just a few monthe ago
preempPting the avthority of atate and looal govearmenta to impons
zoning reatrictions on backyard dishes., VWe did not oppase the
detision of Congroass in 19586 addifng an amendment Bo the Cable Act to
satablish that it i3 not ynleowral ROC 539 Y9 view unserasbled sable

satellite programming,

What We do saak iy %0 Protact the econcmic integrity of our
product as pay telaevision, and that i3 tha reason the cable
Proffamoing servicea are sorambling their signala. The Proliferation
of backyard 4ishes R&3 pasulted in pay television product being

affectively given away, and yhile our programming services fully
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intand to sell their eignals to baol¥ard dish ownersa, sorambling the

signal As the ©nly way to inasure that payment actually is oadae.

Diatant aignale, of couras, ars Jdifferent froa meat satallita
services in that they apa Dot "made—for-oabla* in tha sanse that
programming asrvicas i_ke ESPN, CHN, USA Network, BET, Arts &
Entertairmmant, and others are, The cable industry has no propriatary
rights, direct or indirect, in the Programming mntﬁmd on distant
signals, and yo 4o not mhare in the obe hundrad, plus, million dollars
a year tha oopyright cwoers == principally Hollywood == have beoen
collacting for tha use of distant atgnala by cable aubsoribarm. The
econamia papefits ©f sorambling thesa atgnals == and allowing thair
auhsequent aals to BACkyard diah owners —- would accrus entirely to
the occpyright ownara in the form of royalty fams, and the satallita
carrisrs in the form of tranamission fees, To the degree that cable
oparators yould be involved at all, it yould be as retall sales
agents: a role which 1n tha context ©f this blll would s detarmined
by the carriersa.

Mr. Chairman, Just as the oablae induatry has not opDpO=mad

Previous ateps taken by the Congreas and the FCC to legitimize the
backyard dish industry, we Jdo noc oPpose Jefizlation to allow distant
siguals o be anld to backvard dish ownersa. In fact, a3 I aaid at the

Joutset, thia laflalaticn seems to us to ba Quite ProParly intended to
bring the copyright law up to spaed ywith thae lateat tachnology.




Wes would offer for ths subconmittes's coneldarations however, a
¢ mumbar of observations on the spPooifics of the hill which wa hoPf yill

be acoepted in the conatruotive apirit thoy are offered.

~= Pirat, W8 ard in &£9naral Agresament with the comments
made by Mr. Ta¥lor, havifg to ¢¢ with omrrior
diacrimination, the role of the Reagister of Copyrights
and tha trsatmeat of SHATVY aystams. I nots in
partiounlar that we are puzsled by the fressnce ip this
bill off SMATV Syatems, ajlnos our ulderstanding of the
oexiating Act 18 that SHATV oystens are conasidered

esquivaleant to cable aystema updor current law.

Second, we would urge the subcommittee to conaider
carafully whether Lt wishes to grant to the carriars
themaolves the compul scry license for preatail
distributicn of thess Blgnals. Thia asams to us to

enter & legal thickat involrving the atatus of carriers

uider the Communicationa At which mighe wall frustrate

the ovarall purboss of tha lesgialation.

Third, we Lelieve thet the sunsst provisicons of the bill
ara unnecessary, will over tha 18ng run hamPer

davel obant of markating pechanisos to make thone
signals availabie to dish owpera, 454 most ixPoreant,
willl be asized upon by our rriends in Hellywood to

rurther axaoertate the political oontZroversy which has
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for sc long aurrounded the oatle comPulaory license
itself. Put bluntly, wWe think Holl¥Wood regards this
sunast provision as a wedg® to be used to gsin repoal of
the cable ccmPulsopy licensa in its entiret¥. It is ocur
view that if that question ia going tc be ralmed, it
ocught to bs raised squaral¥ and direotly, witb avaryone
glven a chence to have thelr sa¥, end that the diah

owpers ahouldn’t be ussd sa a pawn ip & larger game.

Fourth, ‘we understand that the twelve cant ro¥alty fes
conteinad in ¢ha billl Was derived by computing the
average ourrant price per dJdistsnt sigDal, par
subzeriber, paid by cable syatama. We do not argue the
scouracy of thia figure up to last wWeek, but puat bring
to the subcommittes’s attenticn that the twelve cent
Tfigure has bean thrown into savers queaticn by ths
action of the U.S, Distriot Court here j; Washington,
whish laat Thursday threw out the Col¥right Office's fee
computation mohedule 83 unreasonfble &nd contrary to the
intent of Congress. Thua the twalve cont figure
probably i3 high, by guite a bit.

Mr, Chairman, & gyord on that couwrt declaion amems appropriate.

I recall sa¥iong to the subcommittes ladt year that ip our opinion tha

Prinaipel flaw in the antirs oasble compul 30T¥ licenas systas iz that

it sssma dsaigned to insurs continudiDE contravaray. The cob¥right

turesuaracy, and I"am referripg to both the CRT apd the col¥yright
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orfice, sesm ipavitably toc sxercise thedir ddsoretion in a way wholly
loaded in favor of thes copyright gunera and with little or pno regard
for the interests of the Publio.

I recall, as well, saying tbhat we don't think thias iz =
slituation attributable tC any malevolence on the part of the paopls
who staff the coP¥right agencisas, but zsema to o &8 result of tha fact
thet the aB%noles have 18 the PApt sesn thair oonatituancy as thae
popyright owners rather then as the publio at large. To th'e degrae
therse is public intarest orisnted aXPartise on SOpyright ia the

Eoverment, it seams tC exiat only in Congreas and the judiclary.

In the moat recent instance of the cystam going awry, the
Dietricet Court has new had to throw out as unreazcnabls and cootrary
to the intant of Congresa the rule of thes CoDPyright Office which
requires compul sory licenss royaltiss to be based oot mersly on
revenues derived from broadcast signals, but from the sale of all
cable baslc smarvices, inaluding the ESFN'a and CNN's and iSA'a, eto.
The subsemmittes im not & strabger to this Problem, of couwrsa, as it
has been argued cut mamy times in this forum, and a till addressing
the various inequities of CRT and CoPYright gffice decielcons waa

reforted by You io the laat Congress.

Now our Holl¥wWood frierds will emit elaborate shrisis of pain at

thia daveloMent, and say it merealy demonstratas the futility of the

comPul s0TY licanss itself. I say —- again «— that it d8monstrates the

fact that there are too nany structwal fricticona built into the
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aurrent achame for datermiming royalties == rricticns which orsate
endless controversies in the courts as yall As in this subcommittes
and ita counterPirt in the other bodyY == and that we'd all be far, far
battar off with & flat fas Syatesm which pretty mmuak ran itsslf sod
didn’t require the Péricdic exercise of disaracion by the copyright

tursasucracies,

I thought last winter that cable and HoellYwood woOre very closs

to meking a joint recommendation to the subdommittes on & then
revenue-neutral meand to achieve that reault, but in the snd aelfl
intereat of tha unanlightenad variety ssamed to prevail. Thua ths
court had to sat ‘thinga right, and the coP¥right owners loat AR
aepPortunity to Pérzanently 19¢k-in revepues somewhat greater than
thosa they legitimately wers entitled to. FPearhapa juatice tends to

prevail, after all.

Mr. Chairman, that ¢ondludea Ty preparsd atatament. Wa thinic
you'rs an the right tracikk aa to the overall purposs of H.R. 5126 and
wa’d be hePpy to help lo any way that we can. I'd be hapP¥ to anawer
any Queations the subcommittes might have.
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Mr. KAsTENMEIER. Thank you very much, Mr. Mooney.

Actually ig it a fair statement to say that while cable operators
and the cable industry, obviously, have an interest in this sort of
legislation, it is not certainly a direct beneficiary of it; cable is
merely supporting this as a corollary, as a system with which cable
has worked in a technological sense. Is that correct? ]

Mr. Mgonry. Well, we would not necessarily be the beneficiary
of ;,lhls bill in any respect. The copyright fee would go to the copy-

ight owners.
do differ with my friend, Jack Valenti, a little bit of his compu-
tation of what that would amount to. I think Jack said that if ev-
erybody tock a signal—if everybody who owned a dish tock a signal
at 12 cent?, that would result in a quarter of a million dollars going
into a pool.

By my arithmetic it is more like $2.1 million. If everybody took
three signals it would be about $6.8 million. In addition to the roy-
alty fees, of course, the carriers would benefit in that they would
be able to collect fees for the transmission service they provide.

No, we wouldn’t necessarily derive benefit from this whatso-
ever. I suppose, in fact, you could say it would have the result of
making competition for us. But we are not against that either.

Mr. MEIER. You, of course, as you have indicated, do not
like the principle of a sunset provision applying to this bill because
you believe that, at least inferentially, it could affect soma time in
the future the relationships between copyright proprietors and the
cable industry, in terms of the cable compulsory license.

I personally do not share that aaliprehension. If the cable compul-

sory license were in any respect altered by the Congress or other-
wise, it would surely not be because of this particular bill. .

One also ought to note, Mr. Mooney, that the sunset in the bill is
not just rates; it to liability as well. When the discussion goes to
cable a total sunset is not contemplated, it is contemplated as sun-
setting the com ory license, but that the copyright liability
would remain. mehow you would have to negotiate a new free
open market liability.

Mr. Mooney. I thank the chairman for that obaervation. That is
an intention which we have noticed, but which I think has not
been widely noticed with respect to this bill.

Mr. KASTENMEIER. Maybe I should permit Mr. Boucher to ask
this question. I believe he would.

But if he permits me to, I would ask you the same questions he
asked the other parties. That is do you think the Copyright Office
or the CRT, even though you are not a distributee in this, from
your experience, would etter in handling the distribution func-
tion contemplated in this bill?

Mr. MooNgY. Well, Mr. Chairman, last year, last September, L
tock my life in my hands in an oversight hearing you had, and said
that, in my opinion, we have something of a structural difficulty in
the ogeration of this part of the Co ight Act in that the copy-
right bureaucracies, in which I include hoth the CRT and the Copy-
right Office, have a habit whenever given the opportunity to exer-
cise discretion, of simply making more controversy. I said at that
time I think that the entire system would work better if you could
make it as mechanical as possible and leave leas opportunity for
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the copyright bureaucracies to exercise discretion. I didn’t mean to
suggest that they are malevolent, or anything like that, that is just
the way it comes out.

... Mr. ENMEIER. I think you would agree then with Mr. Taylor,
if the choice were between the two, you would say neither.

Mr. MoonEy. I would say, make this thing as mechanical as you
can and leave as little opportunity for the exercise of discretion as
you can, because that just leads to more controversy, and more
fights, and more hearings, and litigation and unpleasantness.

Mr. KasTENMEIER. If your industry and éhe motion picture indus-
try were to resume nelgotlationa about fees and the like, as you had
seriously undertaken last ui'ear, I would hope that this bill would aid
in that endeavor. I would hope that both industries might re-
commence your negotiations. I am not sure that I agree or disagree
with that. . .

Mr. MooNEY. Mr. Chairman, last winter we were within an inch
of working out on a long-term basis & iot of the controversies which
have bedeviled the whole subject of cable cop:,tr’nght and the com-
pulsory license; and I would go back to the table tomorrow morn-
mg/,Iif there were a table to go to.

r. KASTENMEIER. I thank you for that statement.

I ncw yield to my colleagues.

The gentleman from Ohio, Mr. DeWine?

Mr. DEWINE. Thank you, Mr. Chairman. .

Mr. Mooney, the amendments that have been sugglested by Jack
Valenti and the motion picture induatxiy, if they would be adopted
w.i}’mt would be your position on the bill; would you still support it?
it

Mr. MooNEY. Jack said that he was unhappy about the involve-
ment of the re%-.iatrar, and that sounded as he were sharing a
concern not unlike that which we have had about the copyright
bureaucracies. :

J do not have immediately in front of me a laundry list of all of
the other'concerns that he had. As I recall, he wanted to leave the
12 cents alone, so in that sense—Ilet me briefly read this to you.

“Reasgsonable cap on the number of superstations eligible for tem-
porary compulsory license.” That looks to me like what he is sug-
gesting i3 to not include regional stations in this. .

The only thing I can say about that is that we have found in the
cable business that in come parts of the country, regional stations
are quité popular. I n’t know that the dish cwners ought to be
alggrtcl}tange in that respect. I certainly wouldn’t fall on My sword
about 1it.

The bill must be limited only to private TVRO owners; yes, I
would agree with that, that is the EMATV question. .

Three, it must be limited to the current C-band satellite technol-
ogy; that would be fine with us. The roles given the copyright office
in administering the temporary compulsors license must be re-
evaluated; well, I am for that. Of course, we have to flesh that one
out a little bit to find out exactly what it meant. L.

Mr. DEWINE. Do (irou see any parallel between where the dish in-
dustry is today and where your industry was 15 years ago, in the

sense of !ou using aali.ﬁnals and not paying for them; some people
have made that par 1?7
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Mr. MoonNEY. I wasn’t around back in 1976 when, of course, the
Congress said we had to start paying for them. In fact, we do pay
for them today, perhaps, dependmg on what happens as a conse-
quence of Judge Greene’s declsmn. we would be paying _]ust in roy-
alty fees, not counting the carriage fees, about $120 million this
year, just for this small part of the programming that is carried on
cable television systems. The rest of it we, of course, pay for direct-

I think the dish industry is moving along much faster, to tell you
the truth, than the cable industry at a comparable stage of its de-
velopment. You know, cable has been around since the late 1940’s,
and wag the subject of repressive re%ulation by the FCC for 25-27
years. The backyard dish has only been around since 1979 when
the FCC removed its licensing requirements for TVRO’s.

Mr. DEWINE. Thank yvou, Mr. Chairman.

Mr. KASTENMEIER. The gentleman from Kentucky, Mr. Mazzoli?

Mr. MazzoL1. Thank you, Mr. Chairman.

Welcome, Mr. Mooney. 1 was probably going to ask you, one, to
comment on what apparently is a reality. I was talking to one of
my colleagues in the House the other day who told me that in his
district the only issue similar to this one, the right of the backyard
dish owner to grab a signal aloft and beam it into their front room,
the only issue that was more passionately held to and argued for in
his experience was the Panama Canal Treaty, which, as we know,
was a fundamental issue that really brought agony to a lot of
people. Can you tell me why it would be this way; what has been
your experience; why do people feel that they have some kind of a
right to take a signal down, and they feel it so passionately that
they are willing to go to the mat with anyone who wants to limit
that right?

Mr. MooNEY. I am vividly aware of this, I can assure you.

Mr. MazzoL1. Yes.

Mr. MoonNEey. I hope it doesn’t take as long to work this out as it
took to dig the canal.

There are a lot of people, I would venture to say most people,
who bought dishes and spent $2,000, $3,000, or $4,000 for the dish,
and did so in the expectation that the programming would remain
free, and they are deeply put out and annoyed to find that is not
the case.

Mr. Synar. In many cases it was advertised.

Wasn’t it, Jim?

Mr. MooNEY. Yes, 3ir, it was. In many cases, as recently as 2 or 3
months ago, they were advertised that way. I can tell you that
from my own personal experience.

About 2 months ago they had the Washington Home Improve-
ment or Home Appliance Show, or something like that; it ig one of
these things they run down at the convention center. I went over
there looking for some lawn sprinkling equipment. And there was
a fellow selling dishes.

I say, a ha, I am going to get the sales pitch, And I was assured
that scrambling wasn’t gomg to na]IJpen That Congress was in the
process of putting a stop to it, and I could buy the dish and expect
nat to have to make any further payments.
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I didn’t argue with the man, I just said, oh, that is interesting,
and went off.

Mr. Mazzoyx. It points out the problem we have in dealing with
it

Mr. MooneY. Yes; I would add to that, that I amn very much
aware of the fact that you have got a genuinely populist grasaroots
issue, and that is what makes it so tough.

Mr. Mazzowx. That is the second part of it. I think in addition to
the fact that there may have been billings and advertisements and
pledg:as and promises, 1 think it goes a little bit deeper. .

I think that one of our problems is that this iz almost anticipated
as a right, a fundamental right of an American citizen to have this
kind of opportunity, and for us to do anything to it is abridging his
or her rights under the Constitution, almost. It is not that way, ob-
viously. But it becomes such a deeply held, deeply felt aspect that
whatever we try to do, of course, is received very differently.

Let me ask you this; in your statement you sort of ponder the
question of whether we should allow the compulaorﬂ copyright to
go to the carrier—the second point, “we would urge the subcommit-
tee to consider carefully whether it wishes to grant to the carrier
themselves a compulsory license for retail distribution,” and you
say this enters a legal thicket. Could you expand on that and why
you-——

Mr. MoonNEY. I am not an expert on the Communications Act as
it applies to carriers. But my understanding of carriers, both pri-
vate and common carriers, is that in the general sense, they are
supposed to be passive, but here you are making them into the
point-of-sale retailer. I think it is hard to be sive and at the
same time be the point-of-retailer, and this could backfire on you in
that the regulatory authorities who act under the Communications
Act, as distinguished from the Copyright Act, could at some point
do something, }lz;erhaps, premised on other facts and other issues,
which would inhibit the ability of the carriers actually, effectively,
and efficiently to function as point-of-sale retailers for this particu-
lar rogrammm%e _

r. Mazzow. Let me ask you, and this is my last question, and it
may have been asked and it reflects the fact that I haven’t had a
chance to study this bill as carefully as I will; doeg it contemplate
that this 12 cents per channel, per viewer, be paid to the carrier
andhthen the carrier transmits a payment to the copyright owner;
is that——

Mr. Mooney. My understanding of the bill is that 12 cents 15 a
royalty, and a copyright royalty, but the carrier would be responsi-
ble for collecting that and putting into the pool, but that the carri-
er, of course, otherwise could charge an additional fee for his own
services. . .

Mr. MazzorLi. Out of curiosity, I am not around it that much,
does the carrier have a knowledge of the people on the ground; are
they equip to actually do the billing and handling, all of the
mechanical details here? _

Mr. MoOONEY. Yes; this would plug into the same system which
has been established by MACOM, which is the company with %rl'_lo-
prietary rights to the scrambling and descramblin% technology. e
same system that MACOM has established at La Jolla, CA, for the
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descrambling of these signals. And I don’t want to tell you more
than you need to know about this, but it is an addressable technol-
ogy. It is complicated. And all I can say is that it workas fine.

Mr. Mazzoul. Thank you

Mr. KasTteNnMe1Er. The gentleman from Oklahoma?

Mr. S¥NAR. Thank you, Mr. Chairman.

Jim, let me make a comment first and then I want to ask you a
question. First of all. you and I have talked about this legislation
before, in particular the sunset provision. I am not tryinf‘ to put
words in the chairman’s mouth, but let’s put for rest, at least for
two of the authors of this legislation, we don’t consider this sunset
provision as slippery slope for everything else that is being done
throughout the indusn;yv and all the negotiations going on. We
think it is appropriate. We think this type of legislation reguires it.
We think that it doesn’t set a precedent that will affect one way or
the other.

I tell you that in the same way I tell Jack Valenti, because he is
putting a lot of hope in it. You are putting a lot of mistrust in it.

We had reagons for it, which we have gotten into, and we will get
into as we move through. But we don't see it as the same slippery
slope that you all perceive it to be.

With respect to that I want to ask you just one guestion; do you
ghare Ed Taylor’s views about the argitration requirements in the

i11?

Mr. MooNEY. Yes, I do. I have noted in particular that the result
of the arbitration proceeding does not seem to be binding on the
register of copyright and that takes us right back into the whole
question of the opportunity to exercise discretion by the copyright
bureaucracies and therefore to make that much more controversy.

Mr. S¥yNAR. Thank you, Mr. Chairman.

Mr. KasTENMEIER. The gentleman from Virginia, Mr. Boucher?

Mr. BoucHER. No guestions.

Cohl:/bllr-‘? KAasTENMEIER. The gentleman from North Carclina, Mr.
&7

Mr. CoBLE. Mr. Mooney, IBS in Atlanta, does that station pay
more fgr its programming than an ordinary independent broadcast
station?

Mr. MooNEY. I understand—I am told that they do. But I do not
have direct knowledge of it because those contracts are proprietary
and not shared with me or made available for public inspection.

Mr. CosLeE. Well, for the sake of this question, let me assume
that they do. Why, then should local cable operators have to pay
an additional 12 cents per subscriber?

Mr. MooNEY. Well, that is a gquestion which has preoccupied the
cable television industry for a great number of years. Originally, of
course, cable television operators did not have to pay a royalty fee,
and the Supreme Court said twice they didn’t have to. And there
ensued a great political and legislative controversy which ultimate-
ly culminated in 1976 in enactment by Congress of the cable por-
tion of the copyright act, and was the product of an agreement be-
tween my industry and the motion picture association and a joint
rep'?tgaemendation made by those two organizations to this subcom-
mi .
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Essentially what was agreed to by the MPAA was there would be
a cable compulsory license for cable systems. And what was agreed
to by my side in return was that we would pay them a royalty.

So this thing has—there is a historical development to this. It is
!a;fely, I think it is fair to say, to some degree it the result of polit-
ical compromise that has been made by the respective industries.

Mr. CoBLE. I guess, would that constitute double payment?

Mr. MooNEY. A lot of cable operators believe that it does. I don’t
think thet it is in my brief to argue the case for the other side.

But I suppose the movie people would say that the reuse of the
product ought to generate some additional revenue to them as it
confers a benefit on the reuser. Whether you agree witlk that or not
is a question so difficult it is almost Talmudic.

Mpr. CosLE. Thank you, Mr. Mooney.

No further guestions, Mr. Chairman. . .

Mr. KASTENMEIER. The gentleman from California, Mr. Berman?

Mr. BERMAN. No guestions,

Mr. DEWINE. May I ask one more?

Mr. KasTENMEIER. The gentleman from Ohio?

Mr. DEWINE. Thank you, Mr. Chairman.

Mr. Mooney, I have one additional guestion. The thing that infu-
riates nty constituents who are dish owners, more than anything
that I can tell you, anything that I can imagine, is the fact that if
they elect to purchase from HBO directly, that in some cases, in
some areas, at least, your local cable companies get, what they
refer to, as a kick-back. Is that practice still continuing, and what
is your industries intent in regard to that? .

It is very hard, frankly, for me to justify to iny constituents that
practice. egepoint out very correct i that they have invested any-
where now between $1,500 and if they bought a few years ago,
$5,000, 6,000, they have the investment.

Your cable folks wouldn’t even run your lines out to them; re-
fused in many cases, said, we will never get out to you, you live in
a rural ares, we simply cannot afford to do it. They went out and
purchased the dish, invested the money, and now your folks get a
kickback because of some sort of territorial sovereignty; can you
comment on that.

Mr. MoorxEeY. This is what some people call the kickback, and
what HBO calls the brand utilization discount, or BUD.

Mr. DEWINE. Well, terminology is always important; we find that
out in Congress, how we label bills.

Mr. MooNEY. The question is, it seems to me that the relevant
(t:;uestmn here is not whether the cable operator was doing anything
or the dish owner with respect to the 35, but whether the cable
operator is doing anything for HBO with respect to the $5; that is
the guestion.
. The so-called brand utilization c¢iscounts are not peculiar to this
industry or to this situation. They are used in a number of other
industries. And the idea is for the middle man to compensate his
principal distributor, in this instance, the cable operator, for the
accumulated services that distributor has {)rovided to the brand
product, in terms of promotion and essentially taking that produc<t

over a period of years and making it into something. It is done all
the timne in the soft drink industry.
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I think that it is something which properly is within the discre-
tion of HBO to decide whether it wants to it or whether it doesn’t
want to do. And my position also is that it is essentially none of
the trade association’s business.

When trade associations begin to get involved in issue like that
they get into a lot of trouble with the antitrust division. I would
say, in addition to that, as I had occasion to last week in front of a
committee of the other body, that we are guite aware, I am guite
aware, that up here are a lot of people who logk at that arrange-
ment guerulously and I am not necessarily taking the position that
politically it is the smart thing to do; I am just saying I believe it
1o be properly and lawfully within in the discretion of HBO.,

Mr. DEWINE. Mr. Mooney, I just hope your people are making a
lot of money on it, because you are getting a lot of heat for it. It is
hurting you very deeply; and it is hurting you with this Congress.

Mr. MaoNey. We are making very little.

Mr. DEWINE. Then you ought to stop it. You ought to get out of
it.

Mr. CoBLE. Mr, Chairman, I don’t want to prolong this, but may 1
have one more qQuestion.

Mr. KastTENMEIER. The gentleman from North Carolina.

Mr. CoBLE. Thank You, sir, I will be brief.

This guestion may be more appropriately directed to the next
witness, Mr. Mooney, but I woul ge happy to hear what you have
to say about it.

Are local TV broadcasters, whose signals are being taken or
intercepted without their permission, WOR in New York, WGN in
Chicago, for example, are they supporting this legislation; or do
you know?

Mr. MooNEY. I don’t know.

Mr. KAsTENMEIER. Thank you, Mr. Mooney.

The final witness is Mr. Preston Padden, president, Association
of Independent 'Television Stations, Inc. The association represents
more than 200 independent television stations that serve communi-
ties across this country. Although Mr. Padden is new, relatively
new at any rate in his job, he certainly has rapidly gained the re-
spect of this subcommittee.

We have your nine page statement, Mr. Padden. If you care to
surmnmarize it you may otherwise proceed as you wish.

STATEMENT OF PRESTON PADDEN, PRESIDENT, ASSOCIATION OF
INDEPENDENT TELEVISION STATIONS, INC.

Mr. PAappeEN. Thank you, sir. I would like to submit the written
statement for the record.

I would also like to suabmit for the record a copy of this typical
television station program license agreement. I have got multiple
cories I would be happy to share with the subcommittee.

Mr. KasTENMEIER. Without objection, they both will be received.

Mr. PApDEN. Thank you.

Mr. Chairman, the first three pages of my written testimony es-
tablished three main points. First, that independent stations must
negotiate in the free market for license agreements for all of the
programs which we broadcast.




194

Second, that we contract for exclusive rights to our programs.

Third, that we pay an absolute fortune for those program rights.
I won't go through all of the details in that portion of the testimo-
ny.

In our view, absent some compelling public interest to the con-
trary, the copyright laws should respect and honor contracts licens-
ing use of creative works. At the present our copyright laws do not
honor and respect the very expensive program license agreements
entered into by local television stations because of the cable televi-
sion compulsory license and the absence of FCC exclusivity rules.

Unfortunately, from our perspective H.R. 5126 would only make
things worse. 1t would vest another party, the satellite carrier,
with yet another compulsory license to exhibit in our markets the
very same programs for which we had paid more than $1 million
per episode, for exclusive licenses.

Stated another way H.R. 5126 would deny our programm license
contract the respect and enforcement rights normally available
under the copyright laws. It would authorize someone else to exhib-
it the programs we have purchased exclusively.

Confronted with this, we must ask ourselves why? What is the
compelling public interest which reguires the Congress to wade
into the marketplace and withhold from our contracts the protec-
tions normally available under the copyright laws? Our under-
standing of the perceived need for this legislation is as follows:

First, published reports indicated that the cable industry has
strongly urged cable program services including superstation carri-
ers to scramble their satellite transmissions so that dish owners
could not freely intercept those program services.

econd, congressional sentirnent appears to favor the availability
of a reasonable marketing plan to license scrambled program serv-
ices to dish owners.

Third, under the Copyright Act of 1976 and/or marketing the su-
perstations signals could cause the carriers 1o lose the exemption
they presently enjoy under Section 1111@&X3).

In our view, the superstation carriers are not now and never
have been passive carriers. They are program distributors, who
select the Erogramming they distribute and who should pay fully
for copyright just like our local stations.

All it takes is a glance at their many ads in the cable trade press
to see that the superstation carriers are selling programming. It
may sound a little old fashicned, but we think that ople who
want to beam programs up to a satellite for sale to others should
first acquire some rights 1n those programs, then they would be
free to scramble and market their service as they wish.

We reco§nize that full copyright liability for superstation carri-
ers probably will not be achieved over night. For that reason, we
want to offer this subcommittee a constructive, and we hope, help-
ful suggestion for immediate implementation in the interim.

our judgment the short-term answer to this dilemma, is
simpl7 not to scramble the superstations. In our view, the present
wordi of section 1111@X3) of the Copyright Act, is sufficient to
preclude scrambling by exempt passive carriers. To the extent that

further clarifying language is deemed to be reguired, Congress
should amend the act. _
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The bottom-line effect of scrambling a superstation is to turn a
free service into a pay service, and in our judgment that is hardly
a public service benefit. There is no need or justification for scram-
bling the superstations signals. Unlike HBO and Showtime, the su-
perstation are not original cable program services, which have pur-
chased national program rights.

Unlike the feeds from the commercial networks or syndicators to
local stations, these are not private communications. On the con-
trary, the superstations signal begins its life as a free broadcast to
the general public. That broadcast is then picked up without the
consent of the local station.

Historically, the satellite carriers have defended their pickup of
the superstations signal on the theory that the broadcaster has
hurled his signal into the air for reception by anycone with an ade-
quate receiver. But it is interesting to note that under the terms of
their program licensc agreements, the local stations are forbidden
from authorizing any satellite retransmission of their signal, and
that provision appears in this typical contract we have asked to
enter into the record.

Thus, the satellite carrier is making a uce of the station’s signal
which the station itself would be forbidden to undertake. We find
that strange, that the owner is forbidden what is allowed to a non-
owner. We find that a most curious approach to property rights.

It cannot be seriously argued that scrambling is necessary to pre-
vent theft from a carrier that has never owned a signal in the first
place. The mind boggles at the suggestion that the carrier, having
plucked the signal out of air is now free t0o convert that signal to
its ownership, to scrammble what the carrier doesn’'t even own, to
prevent others from stealing it from him.

To paraphrase Robert Penn Warren, our first national poet lau-
reate, you cannot be robbed of what you have never owned.

In closing, I would like to note that our friends at the networks
have discussed a possible amendment to H.R. 5128, which would
limit the definition of superstations to independent as opposed to
network stations. Clearly, they do not want their exclusive pro-
gramming to be grabbed by some third-party interloper and hurled
around the country by satellite.

But in our view, it is equally wrong for any program, network,
syndicated, or locally originated to be distributed and sold by a
party operating outside of our copyright system.

It would be unfair and discriminatory to enact a bill which would
trample upor. the program rights of local independent stations,
while preserving the program rights of local network affiliates.

The long-term solution to this issue is to require the superstation
carriers tO acquire in the free market the program rights necessary
for their activities. The short-term answer simply is to withhold
the exemption in section 111{AX3) from any carrier who chooses to
scramble.

Thank you very much.

[The statement of Mr. Padden and the program license agree-
ment follow:]
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Thank Youy Mr. Chairman. My pame is Preston Padden and I am

President Oof the Association of Independent Televimion Stations,

Int.r» commonly Known as INTV. I aPpreciate this opPPortunitwy to

Present our views on H.R. 512&.

INTVY rePresents more than 150 Indefendent Television sta-—
tions acr0sSs the nation. Our member stations rande in si17e from
verd small start—upr local Independent UHF stations to large

maJor market VHF 1nderendentsy i1ncluding passive Superstations.

I would like to begin by introducing into the record bf this
hearingdy this cantracty which is a typical television station
Program license agdreementy entered into between Viacom Enter-
Pri1ses and Tulsa Z23. Thi1s adreement Provides for the exclusive
licensing Of the pro9ram “Perrd Mason” to station KOKI-TVY in the
Tulsar Oklahoma market. This contract is a rather ordinaryd ex—
Clusive licensing aSreements wvirtually standard i evary sector
of the entertainment business. Py signing this a9 recments the
copdr ight bwner grants an exclusive license to station KORI=-TV to
exhibi1t and otherwise commerciallyd exPloit this RProf9ram in the
Tulsa market area. Contracts exactly lite this one are the baclh -
bone Of the Independent television station business. Our

stati1ons must negotiate rights agreements 1n the free marketrlace
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for ®very sindle eriscde of everd sindle serisss which thew

broadcast throudhout the daw.

indePrendent Stations pau & fortuna for their program rights.
In facty Pro9ram Ccosts are the sindle biggeast expense in the
oPeration of & Btation today. The Inderendent muet either Pro-—

duce its ocwun program oOor Ppurchase programs for gverd minute that

it is oOn the air.

According to & survew conducted by Butterfield Communica=—

tions for VIEW magazine, the cost of pff-network half hour series

on IndepPpendent cstations went up 31% between 1981 and 1584 and

then rose ancother 427 in 1785. The cost of feature films: which

are often a staPle of IndePendent station Pro¥rammings went up

25% between 1981 and 1984 and then =sPurted 3 dramatic 454 in

IP8%S:y alone.

Over 11y local TV statiorne Paid Pro9ram swndicatorc an

estimated $2.4% pillion for Pro9ram rigGhts in 1785, A few

sPecific examPles drawn from trade reports will illustrate Just

how dedarliyd local stations must paw for their exciusive program

ilicense agSreements. L.ocal stations have praid or are expPpected to

Pray more than I million dollars Per ePiscde for exclusive

licenses for "The Fall Guy", for "MaSnum P.I.": for “"Weboster")

for "Cheers": for “Night Court®" and for "Growing Pains® amon9g
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others. Estimates of sundication revanues for "The Bill Cosby

Show" rande as high as 3 million dollars per episode.

We used to think that Prices would 9o down as the pPrograms
Sot older. Howevers this may not be true any londer. Lorcal
stations are pawing record Prices for even older Sseries. For
examPle: after "MrA®SHH" comPleted it first Ffull cycle € Ye-
runs: the sYndicator re—sold renewal rights to U.S. stations for
another 900,000 per episode ~— almost trikle the price of the

ori9inal sSYndication run.

From another angler the Point of view of the individual

station: View mavarine repPorted that re—-runs of "Hill Street

Blues" can bhe had in Miami for $17.00Q@0 Per aPisoder comrared ywyith

%3728 for "Madnum P.1l." in the same ¢€ityY. Of courser if Hou
want to buy *Mavnum F.J." for the nation®s number two market:. LoOs
Angelesr YWow'll have to pad more. View madazine Puts the Las
Angeles price for Just one ePisode of "Magnum" at s123.00@. The
=ame pPublication notes that a sindle PfPisode of the half~-hour
situation comeddyr "The Facts of Life" brouvetht 240000 in Los

Angeles gnd $57:800 in New York.

You mas ask what our high Progdram Prices have to do with
H.R. S1Z&. The answey 15 Plenty. H.R. S51Z& would 9rant other

parties a comPulsory license to =ell]l and esxshibit in our markets
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the verd Same programs ghich we bhave Purchased on an gxclusive

basis. We don*t think that's #air. And, we don*t think it's

aPpBroPriate COPUright policy.

Our Program license agreements rePreésent our national copy—

right sdstem at work. The fundamental RPAurPose of our CoPHEright

laws is to stimulate the creatieon of intellectual ProPertd by
assuring that ownershiP rights: and contracts governing the
licensing of those rights: are respected. Absent some compelling
Public interest to the contrary, our coRYright laws should re-

seect and honor contracts licensing the use of creative works.

At the present time, our coPYright 1laws do not honar and

respect The very expensive Progdram license agreements gntered

into by local television stations —— a situation which cries out

for redress, Unfortunatelds from our PersBectaiver H.R. 5126

would onlyY make things worse,

In 19761 Congress conferred upan the fledaling cable tele-

vision industruyy a comPulsoryY license to re—transwit ProSrams

broadcast by television ctations. At the times the FCC main—

tained rules.: which reQuired cable re-transmiscions to respect

and honor exclusive license agreements neSotiated and Raid for by

local stations. Obviously, it is one thing to 3.a7° an industry

a comPulsorw license and Quite another thing to pr wide that such
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a comPulsory license should Ooverride and suPercede licBPnses negdo—

tiated and Paid for in the free market by parties that have not

been blessed with comPulsoryY licenses.

Todads, the FCC exclusivity rules gre 3oners and local station
exclusive proY%ram licenses are now violated daild by cable euxhi-
bi*ions of the same Prog9rams unuder the comPulsory license.

SimPly stateds:s cable's comPulsord license now overrides our

exclusive nedotiated licensye.

Because of an agreement we have reached with the cable in—
dustrw {(and onlY because nf thal! agdreementlds we are not before
gou today askin9 that the cable compulsory license be repealed.
However s we doO hope to restore the princiPle that a governmen—
tally conferred comPulsord license should Wield in the face of a

coonflicting exdclusive license nedotiated and paid for in the free

market.

M. R. 5125 worlld move us in the wrong direct:ons It would
vest another partw:, the satellite carriers with yet another com-
Pulsory license to exhibit i1n our markets the very same Prodrams
for which we payw move than 1 million dollars an ePisode for en—
clusive litenses. H.R., 51Z& would denuy our proaram license

contracts the vesPect and enforcement rights normally available

PAFulToxt Provided by ERIC
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under the coPpuri9ht laws. It would authorize someone 2lse to

exhibit the Programs we have Purchased ©€xclusively.

We must ask whu? What is the compelling public interest
which rcduircs the Condre=ss 0 wade into the marketPleace and

withhold fraom our contractas the Protections 0Ff the capyright

laums?

Cur understanding af the Perceived need for this legislation

is as follows:

1) Published rePorts indicate that the cable industry

strondlY ur9ed cable Pro%9%ram services, including suPerstation

carriersy tmp scrambie their satellite transmissions sa that digh

owners could not freeld intercePt these pPrafram serviCes.
tArparentlyds cable’= thinking ie That it potential dish cwners
not anlw had to bug the dish, but a de-scrambler and paw for

satellite Programming as well, fow wpuld apt to do 8o it thew

liyved 4in an area served by cable.)

213 Com9resasiconal sentiment arpPears to favor the availabil-

ity of a reasonable marketin9 Flan to license scrambled Prodram

services to dish cowner<ci and

PAFullToxt Provided by ERIC
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3) under the Copdright Act of 19781 scrambling and/or mar—
keting the suPerstation signals could cause the carriers to lose

the exemPtion theY Presently endodW ynder Sec. 111tal)t3).

In Oour wviewr the surerstation carriers are not. and never

have beenr Passive carriers. Thed are Prodram distributors who
select the Programming thed distribute and should Padw fullw for
coPuWrights Just like local stations. All it takes is & glance at
one ©f their mand ads in the cable trade press t0O see that the
superstation carriers are sellins Progsramming. It mayd scund a
little old-facshionedst but we think that PeorPle who want to beam
Programs uwp to & satellite fpr sale to others should first ac—
Quire the rights to those programs. Then they would be free to

scramble and market their service as thed wish.

We recognize that full copuright liability for superstation
carviers Probably cannot be achieved overnight. For that reasons
we also want to offer the Subcommittee a8 constructive and helpPful
su99estion Tor immediate imPlementation 1n the interim. In our
Judaements the short term answer to this dilemma is simPly nat to
scramble the suPerstations. In our view: the present wording of
Sec. 111¢a)c3) of the CobPdrioht ACt is sufficient to Preclude
scrambling by e:;xemPt Passiwve carriers. To the extent that Tur-—
ther clarif9i1n9 lanzuade is deemed to be required, Congress

should amend the ACt.




204

The bottom line eftect of scran*“lins a saperstation 15 to
turn & free service into a pau Zer-ice - “ardly & Public inte,s -
est benmfit. There is w0 neads Or _astif: _atiorse [Or scranbling
the suPerstation signals. Ualike HBC avu ShoyT.mes *he suPer-—
stations are nhot orig9inal cabla Prceram services which have pur=
chased national Pro9ram rights. And:s unlike the fteeds from the

commercial networks or sYndicators to local stationss these are

not Private point—to-multi-Point communications.

Ta the contrarw: the suPerstation siSnal be@ins its life as
a free broadcast tO the %eneral Public. That broadcast 1= then
picked up without tha consent of the local station. Histori-—
callys the satellite carrigrs have defended their Pick—up of the
suPerstation sisnal on the theord that the broadcaster has burled
his si9nal into the air for recepPtion b4 anYone with an adefuate
receiver. But:s it i interesting to note that under the terms of
their ProYSram license agreenments, local stations are forbidden
from authorizing and satellite re—transmission of their si9gnal.
Thusms:s the catellite carrier is making a use of the station's

5ignal which the station itself would be for bidden Yo undertake.

It cannot be seriouslyY argued that scrambling is necessaryd

to Prevent theft from a Carrier that has nevey owned the signal

in the tirst Place, The mind bo99les at the sugg9estion that the
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carrier: having Plucked a si9nal out of the air, I= ppw free to

convert that sig9pal to its ownershiP —— t0 gcramble what the

carrier doesn’'t even own to Prevent othere from atealin9 it from

him. To pararhrase Robert Penn Harren: bou cannot pe robbed of

what 40U have never ocuwned.

In closin® I would like to point out an irony in the current
structure of the copdright status of various communications
media. The over—the—air broadcasters:s who pProvide a free service
to the Amer ican FeoPler are refuired to ne9otiater contract for
and Purchase ProgSram rights. Oon the other side of the coins
cable TV suystems and satellite carrierss which charge the
American Peorkle for their servicesy are favored under the copy-—
right law with a comPulsory license —— a free ride =-— for the
Prof9rams which thed exhibit. A convincing pPublic interes?i arSu—
ment can be made that thi= situation mi9ht well be reversed.
tLogicallus the structure of the copyri9ght laws should favor those
that provide the public with a free service and disfavor those

that ernact a price from the public to see programs.

Mr. Chairmans I would add only that we were reluctant to
apPear here in oppPsition to H-R. 5174 and the sole reason for
thi=s reluctance stems not. from any doubt about our Position but
from the oreat Personal and pProfessional resPect we hold for You.

We thank You for the oPPortunity to Present our vieuws.
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VIACOM ENTERPRISES

Checked: 0K
A DIVISION OF VIACOP. INTERNATIONAL INC. m_@.) Jor0~85
PROGRAM LICENSE AGREEM®NT No. 05-4523

AGREEMENT made this Jed day of September ' 198% by and between

VIACON{_E&'EE%;NSES, 1211 Ave. of the Americas, New York, N.¥. 10036 (hertin called ' Viacom™)

and 7422 E. afth Place {herein calicd ¥ Licensee*).
Tulaa, DK 74145

Viacom heéreby granta to Licenses and Licensee hereby accepts, a llcense to make the following
local television broad-msts durning the term hereof in accordance wilh the provisions set forth herein
and in the Terma and Caonditions o.. pages 2 through & attacrhed hereto and hereby made a part hereof:

I. PROGRAM SERIES: PERRY MASON

iII. NUMBER OF PROGRAMS: 195

III. NUMBER OF BRCADCASTS OF EACH PROGRAM: 1

FREQUENCY OF BROADCASTS: not more than broadcasts per week.

STATION: KOKL-TV Vi. CITY: TuULS5A, GKLAHOMA
METHOD OF BROADCAST: Black & White Film
OTHER LIMITATIONS:

STARTING DATE: SEPTEMBER 25, 1985

TERM: TWO YEARS

NET LICENSE FEE: - , Payable in
consecutive monthly instellmentseof 1 @ - oand 1103 L7 e each.
commencing on the first day of October, 1985,

Please make check payable to Viacom Enterprises, indicating program title and date of the install-
ment covered by Lhe remittance on the check stub or attachment thereto. This information is
necessary in onder for Viacom EnterDrises Lo proPeny discharge its obligetion with the Producer
of the Program,

PRINTS TO BE DELIVERED TO: KOKI-TV
7422 E. 46th Place
Tulsa, DK 74145

IN WITNESS WHEREOF. the Parties hereto have éxecuted this Agreement as of the day
and year first above written.

PAFullToxt Provided by ERIC
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TERMS AND CONDITIONS
1. RDGH'I’S {2} VIACOM herche g@unis o Li and harby FEe 2 liraited llconm of therght 1o make takevision
apecilied shall b

r]

f tha par DT on . broadcast ONly & Non-paying sudlono. anly over
lhll'acllll.blofﬂuul“"' broad ARt v%m u-imwvwmmuﬂmfmIMa ting ana
exuting iranumiter and antenna of wid welevidan b d will nol or muth 1ha trans-
midsion 01 brosdeay| of mny gf the programs by means of cabla lelc.-vmnn Ty SIEML, MICIOWEvE 2y [ ) o1 1atels

smidar devicas, and not chamggu ot colloet any monay. senvite, O valuabk¢ tonﬂd.uuon from any party who trans-
mtul';:l hmg::::t:lnv of the pregrama by mean: of cable slevision TYmema, mKTOwsYe TYusmL boosters. Irandsios or saalies
ar ey 1UM oes,

(bYIn the eveni o 1tlocan ©f any program licensed hereunder L th or h L "1 auth amphiied,
cetranamittied of rediyed on 1the wme o1 any ather (reQuency by any su:lutt. ranslator oF boc “LAtion, ommuniyY anienne or
any oiher devier oy mothod ngt aulhoriaed herein for receptlion ouiside the “ipeeiflid Tone ™ o :mmumiy 1o ul‘llch the 1HADION
is Heensed (a3 smid torm o Jelined In Rue 76,.5(0 of the ECC). VIACOM 1hail have rhe npht, & 2]
thit AR N aceord with the termipatian provitiony a: set forth 10 parsgraph & und wyd event thatl mmumte a
"lerminslion evwR " in scordancs wilh thoe provsions of the aloreasid puagmph.

2. USE OF PRINTS AND ?ROGRAMS. l..ium- shall not make, authorize ar Permit Loy uie of the “prints’ tas hervinafton
doflned) of Progimms gther than sy rpecifled on page 1 hersol. ncluding. without in any way being itmimd W, cofying, duplkadng.
or siblicenSing the use of. my program, prinL o1 prtion thereof. or suthofizing or Permumnl the cxhibition. whather by way ol
ulu-uum brosdcasting of othexwisd, of &Ny Qrogram, prind, ol portion th {. N may g suditorrum o1 Srhet place 10 which an

sory T i85 charpod u deuag any thing which may mmpair the copymihi in any pogam or portlon theredl. or VIAOOM 1 12 o
the primt 1hereol.

1. PAYMENT License will any VIAGDM (In IJS. dol.l.ln 21 Maw York City} the Me1 Licenss Fee spevified in m‘ph vill
{. in e ap provedad 1h Mo 1] fon any Teason, (o maks any broadcasl hetvunder Wil reduce e
Mot Licenas Fee. except A3 may bo sxprossly provided l‘lmm.

4. DELIVERY AND RETURN OF PRINTS. (1) vIACDDM wil deliver (o Licensce, 3t ths sddsreas cpecified on page 1 hereot,
ralloct. one {1} POstve L6 mm. print and the sound Uack forming e part theroof (Rerein 1ogeiher collectively catled the “princs and
Individually <allcd & “prim™) of each of mupm‘nm 4, in such Joquence a3 VIACOM may determine. B|d1 prml ﬂul.l be in calos o1
bisck -and-whita, ax datermined by VIACOM, bur no bm-dmt hersunder shall be in colof Unless axpressl g I}: i
hereol. The Program shall be brosd In the yoq hich H‘lf‘.'c:&ﬂnu thereof wre aclivered 10 ummw VIATOM (of. [ more
than one Prini i delivered in & nn;lt p-:km, mw V1ACOM). Ddh:nf of lht prints h’y VIACOM 10 Lycensta, Lacenies’s
agenL o 3 shall b by VIACOM > urs mads 10 a common

. they shail be  Mado n time normally mn‘wﬁml far prints lo reach nmr dultﬂll«m sl least two {2) business Ay 1P ROt (A the
darte o[ iha | L. o tha evermt that an prinl has not reachod jpx doatnetion 51 last woi2) business de¥ 1 Pnor
s the data of the aduted broadessy thereof, L l; dinttly notify vIACOM by telegmam. I Licensoo %0 notiflos
VIACOM and VIA M shul.l. not detiver 10 I..k:enm pupud. a replacermient peutd of the same phogrum, o1 ther pr n the
Propam Sency, le o progrum serics. 10 ome (ot the scheduled broad such b dcant
shall be deamed ll'l el l'l'liﬂ-llcd bmdﬂﬂ

(b} Licensoe wul sxamine cach prt wrenodutel¥ UPSn rocaPt thoreof and wall uamediately noudy VIACTOM by telegtam of
wch pring ddl'-:un for hmnd.mnlnl by cuttomary industf¥ scandard1. of o atherwiae not in utnrdmu with tho provisions of thi
Agy Lir it VI.\EDM and VIAO:OM shull mor dejiver ro Li s poat ol the same
OoLAMm. of umhtt Pl'm n Wthe Fr:lrﬁn.m Series. of oEEam actrptable 10 Liccnsoc n lnﬂl‘lcl wosum peties, 1 1ame for the
whaduled broadcust, tuch brosdcsss shall bhe dm-d II'I eliminsied bioadcast. Fulare of Licensee 10 prve VIACOM such novice with
respect 10 any prnt withyn fouf (33 weeks after Licensee't rectit thereof shall be deamed Licenses’s irmevocabla tcknowladgement
that suchl print s WIactary in all rerpects.

(e} Licenses will reptum cach print. grepaid by an ar fieighs firm subitantdally o the same i d by L
normal wear and tu.r tacepted, 1o Viscom Ehlterprses, 535 West 46th Siree1. Now York. New Yok 10035. or 1o RSch addpess ac
vlacnm may :pecifly 0 Licensss cectuding Sunday1 and holiday1 sfter the brogdesst thermof m lmmedlnelv upon [ERMINEBon or

n af this Ags D:lhen' n[ he priata by Licenies to Viecom. Viacom’ s akent or ora
carmer shall be d «d 10 be deli d by L o Vi hereunder.

5. TERMINATION. {8} if Liconwe faus or miutes w perform any of Licensec't ablifauona h ler, O tf a1 any 1ume 2
valentary yetmcn in bankmaptoy shall be flled by Licenwe, or if 11 any tume an nivoleniary petitlon in bankupicy shall be flled
againu Licensoc and shill no1 be dismosed walhin whicty {30) ¢aye th £ of of Li shal) take agvantage of 1Y imsolvency
law. of If L recerer PR 1rasien of any¥ af Licensm's proporty shall be epP9izied a1 any tme and sach sppoingmani Whall not be vasaced
withia thuty (30 days choresfter (which cverts aes heaoin individually callad a *“termination event™ and colectvely called
“terminaon eventa”), then, i sddluon 10 any othat nghts of whartocvar natute VIACOM mey have 11 law o in sty a1 tie opljen
of VIACOM ammhlﬂ upon notica given 1o Licensot. all :muumenn of the Mer License Fee then due, of 18 becdms due, 10
Y1ACOM h shall 1¥ di;a wnd peyable. Dunng the continuanca of any laﬂnm-uon wvent, VIACUM may, at
itz optien. suspend tha d:uvery afprints h and. wnaches o not YIADDM shall have cxerased Sch mwp nght, e
thiz AZTCEMEnt effectivy al may time by giving POLCce 1o Licensee on ar befars the alfective dets 0( much termination: provided, how.
ever, thar in the event that [ jcandss poayt all such innalbwenw of the Meo1 [ Fas um dlsteiy af1er exercise of ich capennon
nght, VIACOM may naq sheraries 1cymtnato 1tha Aggoeemenl puguanl 1o the sub h (k] (uni Tch crmuetdn event
Involved any lniltire of refucal (o petform othet Lthan nan-payment of installments of the Ner Lictnse Feel, and. if VIACOM shall
have apanded this Sament a1 Provided in this saubpearagraphn (a), sach wwspenpan thad atiiomedeally terminace eifecre on the
datn upon which VIALCOM recetves sich paymeonl. Regadiesn of the ocoumonee of mv terminauon cvent, ar flure by Licenies 10
make gayment |2 VIACOM heaxunder. COM mav, of it 30 c.ler.u. oon\mnt o 1o Lk warvine any of
1he 13 granted 1o VIACOM in this ssbparagraph (al. No af :l"lh A a3 provided in this rubpars-
graph (a) shell affect vMCDH‘: Tight (& the payMent of all msullmtnu ot the Met Licenssy Fee ps prwlded i thia mbpangraph {a].

(b} [ the righia sccuted by VMCOM for wye Senpes ars cancelled of voided for any meason other than the faunt of
VLACOM. thes ALT t shall By ally ¢ e effectrve LY cherewnth.

G, WITHDRAWAL. In the evem thar VIACOM shall deem 1 neceiswry or advizble uuuh:lnw any program l'rnm it ae n‘me
Iy any Quetition concernint any nght thersin or any elaim with respec thereto, VIACOM shall nongy L fund L

Ijcense thall be deemed revoked therthy with respect 1o such erogram; in sueh event, of 4 pram has been lhtpped 10 Licanses, Lt:lmu
wil) promeply rEnum 11 10 vIATOM, colloct, of, tf w priat has not bogn shipped to Licensee. VIACOM shall nat e obligeted 10 dtlhrer
a print ©f such progam, or aoy wbumﬂl tharefca, [a Licenses. and the ssmaning mumber of broad such p

an page 1 hereol th il be o a luhlllllll:t PIDETAM If 10 Pm?‘nm S-enel ar & subitiie pronrlm
acceptable (0 Lcenwe uwll‘u:: progrEm waes, 18 fumahed 10 Licensct heteundcor, AnY sae! thdmwal shall naf comuiluie &
trexeh af thit AFreement.

7. LOSS OR DAMAGE. L vhall j ly report to VIACOM any o4, thefl. destruerion of demage 10 eny Print or
part thereof ocoaiTulg betwaen the ume of m:‘gl thereof By Licensee and the delivery thereol by Lioonice a1 Providet in subpars-
granh (e} of paragraph 4 hersof, and Licensee shall pay Viad . GM 2 sum ogual 0 tha cost of making 2 new print therool Licenses phafy
noi acquue Any Nghtt with eypeci 1o any pont by vutue of kny PAYMERL Made PUTTUAN1 1C thin parsgpmaih 1.

wvia 21.2
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8, EDITING. Licenses shall nos cut. modily, sitet of odit an¥ Prand exeept [0 mube nuscsaay tepman. Thi retiesclion shail not
apply to the Insurtion of 1wl e enal; Povadcd, howerer, thet 1| vammetesal snateial s inwiled 0 any pont. Licenwe <haidl.
Ppriot to melwm, reifone soch prnt (o the condivon o whivh il wus delivercd. Livenwx shall not delete the vupy nghl novwe ffom any
pnnt. Licampes Shall not delere the alant, smung. produaing or direching oredils from any prinl. but fay fnlure to broadiast vrediit
dus to unexpocted lack of Hme. falun of [echaledd o Mmechasrniesl Facdiner or wiher caue of 2 siniinr Aelure beyond Livensee o
coniral, shall nor conathiuie & breach of this Adrrement.

9. INDEMNITY. {0} vIACOM wil [ndemnify and held Licenses harmiass frem and againdt sny and sl claims. damiges,
rhas, coetd and ssPensrt, including ressonable counmel fess, AT from tha brosdcastiff of any msietial canined In the
m.lma"}l rovided, howsrer, thal Licensss thall anu:\_u, notdy VIACOM of any claim or Hilgation [0 which the inderinity e
n
A4

ph {a) appliss and thar VIATCM s ooligauons wiin respect 1o any settloment shall bo timited [o the &Mounr
wppmoved by VIACOM, and that ot VIACOM's optian, YIACDM may sasume the defensa of any much ejaim of lrigition. in wheh
event VIACOM") tigm ud with ihcmin dhail bu limited to the Pa¥menl of any judgment. or widemenr sEproved by
YTACOM, in connsctian therawith.

/er th will bnd dy and hold VIACDM hatmicas fiom snd apatast any and 40 Claime. Jdansdbes. bahilines, eosts Jand

ampinses. meluding reasonabls coussel f2aa, pnank [rom e broadoasting o1 any matensl, orher than The a1eRai contaned i e

grams, which Lictnses may brosdcust of 3uthoriad (o by broadcast 1n conneetion wilh the promfans, pruskied. howevee. that
ACOM shild promptl¥ rouly Licenses of any ciadm ot Hdgatdon to which the Indemmaty 4ef IaFth in *his suhfrarderaph 101 a0He

10. LOCAL LAWS. Whila VIACOM ia of 1the opimon thas Fovernmental afentes are without IwWnBditon (0 réguue s elevinon
. R

r ca 1o 10 brosadeast any morien pleture by wlevision. if 1 underttood (hat VIATDM docs nat puke sny
represETiiations or undertakes any obliEFauons with reipect 10 the procurement ol any such licenve.

1. TAXES. Litensee il pay &l Sales tAxcs OF othes TANGS OF chalEst vmPOwed upon Liventee ar VIACOM by an¥ law, Ordinence it
requiremenr of Any govmmmental body 1 conneCian wath the icenting. deliwery. brosdiasiink. palsesfion OF uye, B3 hermin Provuded.
of any of tha prints o pragramas, or Ay Porsiun thersul,

12. MON-PERFORMANCE. If vIACOM fails 1o deliver 8 print far ANy brosdciic 1n sc00rdincy with VIACDM'S obligstions

at of God: néwmlable accident: firet jockout. enkes Or labor dispule: nar o eowil
commoton: act of pulille enemy: Tnaciment, Fule, order of 1¢f of goremment or fovernnwnisl authonty fwhether federal, s af
focally mmj;nwnauon faifure or dewy. of other cause of 2 smular or differend nxtuge beyond VIACOM S control. oF becauvie aof

heveundét bacaust of "Vores mapure™ {14

non prod fog any of the above 1 of any progs a1 yet unprodaced. or ff Licensee 13 unsbie (o broadoenst any program on
ther day snd Wour specilfied herein Becyuee of foror majeure, faiture of teehnicad fecilites. of (or orher cause of & s ymytar neteee beyond
1] s .ot b of the P af the brosdoust ime perwid for the purpewe of broadeasing on x % binsis &1
event of public impPorisnce. the 1ftm of thia ment shall ! = sutomaticall¥ exended for one ([} week wath roapect fo tach weck af
broadeasting 30 Prerented of amsted. provided, ho wevet. tharc the tefm of thet Agreement 1N BAL 10 any event be extended fot more
than an sgetEate prnod of (Dur {4 weeks purtuant (0 this Parsgraph (2.

13, ASSIGHNMENT. Licentes shall not astign thiz AESement in whole or in part to any third part¥ wathour (he Prior wntien
conient of YIACOM. V1 ACOM may atsipa it Nghte hereunder 10 whobt O 4o pary to any Penon. firm or corporationt Pravided,
however thal no such wsygnreal thall ielieye VIACOM of any AL irs abhRStons hereunder,

1a. SALE OR TRAMSFER OF ASSETS. Licenste yhalf natifly VIACOM of any tale of transfer of all of subnantislly ail of
223208 10 ARY third pacty. In the event of any sich sale of transfer. all inrtatfments of the Net License Fee then due, 2t 10 beeomie due.
o VIACOM her der ahall b ¢ ymmedistely due and pa¥sble. The Foregoing shall not Lowever apply 1n the event of an
assignment purtudnt [0 the provsions of parspraph 13,

5. MLUSIC. Wiab vespeo [0 tach muucsl omp Ton want d 0 the piograms, V1A OM warrants and rePfaents \hat the
perfosmut 1Ehts ot and 1o fuch mMuncal comPotition ue

{t} mwvailsbie for eepse 1mo Amenan Socety of Composeis. Auihors and Publithers ( ASCAFL
Brosdeair Musie. Ine, { BMI). o1 SESAC, Inc., of

{ti' wn the pubtic domain, or

{ily cantroled by VIACQOM to the €xfchl nece3ant¥ 10 promit the beondoasis heveunder.

Licenset thal. at the okt ¢Ost and ceipense of Licenyes, secwre gll Pecformng nipghtt licenses necestiary for the broadcasnng of cach

muscal omPohiRion irved 4N each progy the petformin® nkhis 10 whiek (30 yarhon fubdivison ik of thit parapaph: L5 {which

rnghts shull nal be deemed to be ancluded n VIACOM S indemndication undortaksng Pursusnt 10 fubPusgrapd (af of caragragh 9

nereofl, YIACOM yphau, 3t the request of Licenscs, furnnsh LUcenses with the (oflowane information wath rmspeer o tach musical
P din cach profmm: mume g other dennlicatran: compPoer LI knawn): Publishe¥ of any ).

16. OWMERSHIP, All nghis and tatfe In snd 1o the progiams and Proffam itfes. Ncluding bBut not fimeted fo, PTnts thereol and
the e o0 utles, pames. storxs. Mot inadents. deas, formulas. formars. £5$0¢tal content of the programa and any ather lcrary,

muucal. agratie or erearive matensal Intluded therem {(other then matensl 10 the public domaind shail, aa berwren VIACOM and
Liccnsce. teMun veited 1y VIAGCDM,

17. GEMERAL (a) The ttthes of the paragriphs of this Agrecrment arc [9r convenence only and thail not o AnY way &ifevt the
nterprecanoh of any paragrsfh of thus AfTeement or of 1the AEFeement iescif,

(b A waivet by srher party of any of the terms of condinions of 1hu Agreement an snv inflahee shall not e deemed or
tonstrued 0 be 3 wuivee of such ferm of condition for the fulure. of of any tubwetuent bresch theseof. All remedies. tiahis,
undertatunid. obtER Ry and ALTETments contamned 10 this AEMEement shall be curfulitive and nope of them hall be in bmianon of
any¥ ather remedy. nEht. undertakink. ¢blipation o xereemmnt of cither paty.

ViA at.2
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fc) Al notices rsquired 10 ba given hersunder shall ba in ithee by persanal detivery, by mail Colagen
lm‘!ﬂ‘-ﬂ MN'I: g::;.-whc - m&}‘;; tha mmad% m: aﬁm“&wﬁ mu?:'-‘:m:
& i “m L | [ ] “M !l‘u lh'—
mﬁlulhcmfﬂnfﬂlmcf Ilhyunmlum alfics, charges prepaid hrd %M be desmad 8 the das of

ld)ﬂﬁmmrmulmuanwm:uhunlﬂnnwuﬂh by the Igwe of tew Stais of New v
ppib paaformed anuirely charmin. i ork

{a} Thia Agresmwni corutiiuten the smtirs sgrwe rend between Liceness and YIACOM with respect 13 Use sulsject omtter harein
confained. and this Agresmeny b d or 1evymin orully,

RWWWatmmml-ucﬂmtaﬂﬂmm choumitsnos, shall ba Y 1 cowrt to be voud
of umn a.nubu the same thall In no way affacy any othar pnﬁnLn of Agreamany, or the or enfoyosabiity of s
Agreamani,
18, Vi and Li Ly agree that:
Lnb ALl rafi o “prinis™ shall be d 4 to incfuda video ape monrdings (“VTR™):
b3 Notwd o the ] L wyh shall ba mads in VIR und all
a ﬂlﬂlﬂﬂlﬂ(lﬂvﬂl-l.l‘lf h mﬂ.dnl mﬁ‘::“wummmwmutﬁn“{n" commarcial

{c) Liosnses chall not ertss or d8Esuls iy “VTR ",

{d) Liconssa shall Aot e tacord any program oF th £

{a} All “VTR 1™ to ba datt d 1o L) hanp dar shxll ba high/low band ;

{1} Notwithstand! 1o the h 4, I..knn shail f sach “VTR" by &lx and

o jabyrirs “m;umzumm.p T aceapt dallvery o ¥ collsct.

1%, WITHDRAWAL QOF I’ROG‘RAHS. VIACOM 1all have the right to vithr.lnw any programa in the evenf 15% of lom of the |au1
Aumber of brosdcans L d (tha of have nor born brogdcast. The P af hé&
atroren shall apply @ wny such w'lthdrlwum

20 RE.POR.'I'[HG lm?mtowmm:n“be:ou m.:;mhd-y nfe;:h nbnda‘rqmmnfghe l%ﬁl}?ﬂ
‘ay daten of each program exhib copy of sach wich report thall be swnr 1o the SCREEN ACTO
e T S B o e Mot oo G anfornia S004E,

wia 412
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Choeiond: 0.1
'mﬁm—
PERRY MASON September 3, 1985
PROGRAM OATE

EXCLUSIVITY

¥iacom will not 1icense any program licensed for broadcast hereunder to
be bruadcast during the term of this Agreement which

commences 9/25/85 and terminates_ 5/24/87 by any

televiston station {other than the Statfon) licensed to a commumity

within 315 miles of Station's cosmunity or to another designated community
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Mr. KASTENMFIER. You argue that the present wording of
111(AX83) of the Copyright Act, is sufficient to preclude Scramblin%
by exempt passive carriers. You heard Ed Taylor testify that EM
is currently scrambling; United Video and Southern Satellite will
scramble soon.

It would appear to me that recent judicial decisions are against
you ?on this point. Can you cite any legal authority for your posi-
tion

Mr. PapDEN. No, I readily acknowledge that the cases directly on
point have gone the other way. Our argument simply stems trom
the fact that as we understand the exemption, it was intended for
passive carriers who provide only transmission capacity and do not
play any selection role in the intelligence that is transmitted
through their carriers.

In fact, I believe, it was originally to cover the AT&T companies,
and it was originally suggested by Professor Darinburg.

In our judgment, if you look at the cable magazine ads, and you
se2 the advertisements that these satellite superstation carriers
take out, what they are selling is the program assets of the station
whose signal they have intercepted. In our view that is equivalent
to the telephone company taking out an ad to tell you what won-
derful calls they have coming your way.

We just don’t think they fit the definition of a passive carrier.
And certainly to the extent that they then scramble the signal and
retail it to people as I believe Mr. Mooney indicated, 1 think their
ability to continue to come within that exemption becomes even
more tenuous.

Mr. KASTENMEIER. You represent a number of members, broad-
casters; you also represent, of course, WOR, WGN, PIX, and
WKTV——o

Mr. PappeN. KNT, in Dallas; yes. .

. Mr?.' KasTENMEIER. Do they agree with your testimony on this
188Ue

Mr. PApbEN. I shared draft copies of my testimony with them in
advance. I can tell you that it is my impression that non< of those
stations is overly anxious to see their signals scrambled.

In fact, they are already receiving hate mail from people who
don’t understand this rather bazaar system that has evolved and
lots of dish people believe that it is the originating station that is
behind the impending scrambling. I do not speak for them specifi-
cally on this bill and 1 would have to direct you to their representa-
tive.

Mr. KastenmEeIER. Not if that view, certainly. If their view is
that outside of their market area, if they object to their signal
being scrambled, then they are anticipating something other, in
terms of reaching people other than their normal market area as a
television station. ]

Mr. PappeEN. The point I meant to make was that they are not
the initiating force in this scrambling of this signal. Thcy are cer-
tainly not here before you saying ‘“Please, amend the copyright
laws so that we can scramble, so that somebody else can scramblie
our signal.”

Mr. KasTeNnMEIER. You argue gbout the marketplace and the
very high cost to your stations of obtaining programming. Couldn’t
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you argue that if this becomes law, and even, in a sense, if it isn’t
enacted, and that programming is available via a superstation in
the same area as your other independents are operating, that they
should contract to pay less, rather than $1 million an episode,
something less than since there is already some penetration by
that or similar programming in that area through other means,
that is to say satellite?

Mr. PADDEN. I think whenever our people are sitting down with
program distributors they always argue that they should contract
. to pay less of the programming they have to buy. I am not very

optimistic that that would be the result; that they would obtain the
marketplace.

Our bottom line ig that we really operate within the copyright
laws; and we are facing competition from a lot of new media. And
we are perfectly prepared to stand toe-to-toe with those new media,
if they purchase their programs and we purchase some programs,
and then we will compete with egach other.

What we find most distressing ig that every new technology that
comes along lines up with compulsory license so that it will be
spared the rigors of negotiating in the program marketplace that
our members have to %o through. We don't understand why our
contracts are not entitled to the respect and the protections nor-
mally available under the copyright law.

Mr. KAsTENMEIER. That is an o0ld issue that the FCC decided
against you since some years back in terms of——

Mr. PappEN. Well, I can report to you that this morning the ¥CC
announced, among other things, that they intend to initiate a
notice of inquiry proceeding into the subject of syndicated exclusiv-
ity rules. And certainly it is our view that it was a mistake to
repeal those rules.

r. KaAsTENMEIER. Thank you, Mr. Padden.

I yield to the gentleman from Ohio.

Mr. DEWINE. To follow up on our chairman’s questioning, Mr.
Padden, when your folks sit down to negotiate the purchase price
of these programs, is the penetration of one of the superstations, is
that figure available? In other words, do you know what the pene-
tration is in your particular market of that superstation?

In other words, the chairman’s argument was that you should be
able to figure out how much that "I Love Lucy* is, or whatever you
are buying is, because that same program is coming in through the
superstation?

guess my question is do you know how much penetration there
is from the superstation, can that be obtained?

Mr. PADDEN., I am sure that inf-~mation can be obtained. Part of
the problem is, I believe, the price principally reflects local com-
petitive pressures among media operating 1n that market, number
one.

Number two, it often is not knowa when you are sitting down to
license a piece of program product whether that same program is
going to be licen to a station which has been picked up by one of
these carriers and turned into a superstation. And, indeed, even if
the program you license is not currently under license to a super-

station, it may be under license to a station that is going to become
a superstation tomorrow.

2i6
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I believe that you h=2ard testimony here today that the carriers
look to the future to create more superstations. 5o it is not a factor
that can easily be taken into account in the local negotiations; be-
cause, precisely because all of this superstation carrier activity is
happening wholly outside of the copyright system.

r. DEWINE. 1 appreciate your testimony this morning. I think
that you have certainly hit upon one point that is correct. And if
you had to devise a system that makes any logical sense you cer-
tainlv wouldn’t come ug with the system that we have today.

Thaak you very much.

Mr. KAsTENMEIER. The gentleman from Kentucky.

Mr. MAzzoLl. Thank you, Mr. Chairman. I agree with my friend,
Mr. DeWine, I thought your testimony was very interesting and it
is a kind of breath of fresh air. It may be contrary to existing law
and it may run counter to everything that has been decided so far,
but it makes a hell of lot of sense, and it is kind of important.

Mr. PADDEN. Thank you very much.

Mr. MazzoLl I think maybe we get ourselves 80 wrapped up and
80 tied up in knots that w2 tend to perpetuate the knots instead of
trying to think of how we can untangle them and untie them. So, I
think you have been a very big help.

Let me ask you this, Mr. Padden, and I will have to freely con-
fess my ignorance on a lot of the subtleties of this whole subject.
Each time I approach a hearing of our friend from Wisconsin, I
have to go back to square one and kind of learn again.

Tell me in words that I can understand, how you see this bill to
be a severe problem to the stations you represent, independent tel-
evision?

Let me put it this walv_l; because it seems to me if the supersta-
tions are scrambled, if the carrier is still given an exemption and
permitted {0 scramble it might make that programming, which you
find competicive with yours, less available because the backyard
owner 18 going to have to pay for it; so then why, in some respects,
would this be detrimental to you? .

Mr. PADDEN. We certainly considered that argument in trying to
decide upon a position that made sense and we hoped would be
helpful. You certainly can make the argument that going from the
current position of no liability, to some liability under compulsory
license has the appearance on the surface of being progress toward
a full liability situation.

However, in our judgment, it simply is a mistake for us to sit by
and for the UU.S. Congress to wade into the marketplace and confer
upon other media a compulsory co ight licensing mechanism
that is not available to us. And while ﬁe absence of scramble is
our short-term solution, may, in fact, result in more widespread
distribution of this product, at least we will not be establishing
that another medium has a right from Congress to license the
same programs that we went out and paid our hard.earned money
to purchase on an exclusive basis in the marketplace.

t me 2dd. we are not asking Congress to pass a |law that says
we have the right to purchase exclusive programs. If we have a
free marketplace, and the seller does not want to sell the local sta-
.a0on an exclusive license, at a price the local station is willing to
pay, and the seller wants to set it up so that he is going to sell to
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several different competitors, that is obviously a situation we
would have to accept.

What we have great difficulty accepting 18 that when we pay
what it takes in the marketplace to clear an exclusive license and
then the Congress gives somebody else a compulsory license to ex-
hibit the exact same program against us.

Mr. Mazzoul It is 1nteresting; so actually while possibly this bill
could assist you in a sense of curtailing some of the easy availabil-
ity of competitive programming or the similar programming, in the
long run it would establieh as a legal principle that there ia an-
other group of peo;l.;le, in this case carriers, who would then have,
like cable systems have the opportunity of having a compulsory li-
cense, and that is really the underlying part of your fear.

Well, let me say that 1 am one who shares the concerns about
comgulsory license. I have said so in many fora over the years.

I do think that there is a lot to be said for allowing the market-
place, and this wouldn’t mean some sclo cable BSystem, because
there is consortiums o©of builders to build a large construction
project when the one can’t handle it. There are consortiums of bid-
ders on different things, and there could be some kind of a consor-
tium or groupin%eorganizatiOns to then compete with Hollywood.
Because 1t could that the individual company would have a heck

of a time dickering with the large studios, but 1n unison with other
ones they could.

Let me again thank you for the testimony. I think it was helpful
in kind of ookjn%eat this thing from a slightly different perspec-

tive. There may some questions I would have later, in which
case I would send them, or call them into you.

Thank you, Mr. Mazzo0li.

Mr. KasteNnMEIER. The gentleman from Virginia, Mr. Boucher?

Mr. BoucHER. No questions.

Mr. KAsTENMEIER. The gentleman from North Carolina?

Mr. CosLe. Thank you, Mr. Chairman.

Mr. Padden, I will put to the same question 1 put to your prede-
cessor in the witness’ chair. I think you touched on it but I am not
sure I know it.

I am like my friend from Kentucky, tell me in Ianguage that I
will understand. Qur local TV broadcaster, WOR in New York,
WGN in Chicago, whose signals are taken without their permis-
il;lm; 9what is their position on this proposed legislation, if you

ow?

Mr. PappeN. I cannot speak for them specifically on this issue. 1
would urge you to direct these questions to their representatives. 1
will certainly pass along that you are interested in their position.

Ag I indicated I shared advanced copies of our testimony with
them. They are in a very difficult position. To give you an under-
standing of the difficulty of their vosition, I can relate to you a sit-
nation that I went through personally, in a prior life, when 1 was
with Metromedia. and we had a station in Los Angeles that carried
the Dodger games.

All of a sudden an outfit called ASN came along and took out big
trade ads in cable trade press saying, ‘Add the Dodgers station to
Kour cable system. The Dodgers are a hot bageball team and every-

ody loves them, and your subscribers will love them.”
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And the Dodgers called our station and said, in effect, *“What in
the hell do you think you are doing? We gave you a local license
for the Dodger games 1n Los Angeles, and now you are putting it
out all over the country.”

We said to them, "Vge didn't lizave anything to do with that. We
didn’t even know about it.”’ And they said to us, “Come on, we
weren’t born yesterday, we knuw this couldn’t happen without
your participation.”

Sao the use 18 being made of their signal that they are not in a
position to control.

Mr. CosLE. Thank you, Mr. Chairman.

Mr. KastenMEIER. In taking up the gentleman’s suggestion the

committee will contact some of these passive stations.
It is my own ohservation that there have been times, I think in
the l(:ast, where the relationship was almost hostile, but I don’t
think that is basically true anymore. I think the stations have
come to live and perhaps to even profit from this nonetheless pas-
slve arrangement.

Mr. CoeLE. Thank you, Mr. Chairman, I would like to know that
if we can get it.

Mr. KAsTENMEIER. The gentlemnan from California, Mr. Berman?

Mr. BErMAN. Thank you, Mr. Chairman.

I am still confused by your “‘short-term solutions.” I guess you
folks don’t like the idea that cable systems can import distant sig-
nals from your member superstations into an area where one of
your local stations has got exclusive programimning rights, which
tha:‘? imported signal may include the exact prograin; i1s that cor-
rect?

Mr. PADDEN. That is correct, but I would have to add that as part
of the compromise agreement we entered into with the cable folks
on the issue of “must carry’’ one of the undertakings that our asso-
ciation agreed to, was that we would not come before the Congress
and seek a total repeal of cable compulsory copyright license. It is
certainly nothing we are very fond OE

Mr. BerMAN. How do you make a philosophical distinction, I
mean, ’must carry* is glso a form of Government intervention into
that marketplace as well, isn’t it?
thl\%r. PAaDDEN. Well, I think we could spend all morning having

a e———

Mr. Berman. OK.

But how do you make a philosophical distinction between a com-
pulsory license, that is being suggested in this proposal that is
before us, and ther: your position, whether it is coerced or not, why
should they be treated so differently?

Mr. PADDEN. Well, we are not fans of compulsory licensing. We
would look forward to the day when all media competitors could
purchase their program weapons and compete on the battlefield of
consumer preference on an equal basis. We looked at this bill and
11;1_hought, “Dear God, here we go again creating another compulsory

cense.”

So we tried to look at the introductory statements to see what
was the perceived need to do this, and what we saw is this concern
about impending scrambling of the superstations. We concluded
that the best answer was t© remove what was the cause, the need
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for this legislation by just not scrambling the superstations, and
then there would be no need for Congress to go through the enact-
ment of yet another compulsory license. And that is the best expla-
nation I can give you.

Mr. BErManN. And the differentiation beliween not scrambling su-
perstations and not scrambling HBO programming iS——

Mr. PappeN. Is that the owners of HBO purchased the programs,

purchased rights in the programs which they sent cut and there-
fore it makes certain sense to us——

Mr. BErRMAN. And the superstations——

Mr. PappeEN. And the superstation carrier grabbed the precgrams
out of the air, bought a transponder and a page in cable vision to
advertise the availability of the programs and he has acquired no
rights whatsoever in those programs, therefore, it doesn't seem to
us that anybody needs to worry about somebody stealing the signal
from him since he took it in the first place.

Mr. BEeMaN. I didn’t understand your story of your earlier life
with the Dodger games.

Mr. PApDpEN. I was counsel to Channel 11 in Los Angeles.

Mr. BErRMAN. Channel 11, they would broadcast away Dodger
games?

Mr. PappeN. Right; they ad——

Mr. BErRMAN. It is not a superstation?

Mr. PappeN. That is right; they had a copyright license to make
local broadcast of the Dodger games. A company that we had never
heard of, and who had never contacted channel 11, got a transpon-
der, and took out ads in the Cable Trade Press, that says:

Here comes another superstation; and you really ought to add this one because it
has got the Dodger games; the Dodger games are great; and your subscribers are
going to want to pay You a lot of money to see the Dodgers.

The Dodgers called the station. In other words, ASN was trying

to make—it was the business of this carrier, ASN, to make channel
11 a superstation.

Mr. BERMAN. I see.

Thank you.

Mr. KastENMEIER. Would the gentleman yield on that point?

You are asking what the difference is in the passive common car-
rier, where a common carrier doesn’t own the signals here; doesn’t
the common carrier who doesn’t own the signals charge cable oper-
ators for marketing those signals to the cable operator?

So we are not really conceiving of something novel here, that
these common carriers don’t, in fact, charge for deolivery of signals
off the satellite.

Mr. PappeN. I think the best way to put it is we see this bill as
an extension of something that has heen a matter of great concern
to us and to the extent that we are constrained at the moment
from seeking to end all compulsory licensing, we are not con-
strailr&ed from seeking to limit the spread of the disease, if you
would.

Mr. BErMmAaN. I think that is more accurate—well, in this case.
Those superstations when they are negotiating with the copyright
owners of the programming they are using, and their advertising,
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are their fees enhanced by virtue of that ‘“‘theft up in the sky'’ that
18 going on?

Mr. PappeEN. You would have to direct that question to them; I
am not party to their negotiations. But again, I would point out
that any of these carriers could go out—let’s say you had a station
in your home district.

You are out there buying programs for your home district. One
of these carriers could come along tomorirow and put you on the -
satellite and turn you into a superstation without prior consent,
knowledge, or any involvement on your part at all.

Again, I go back, the problem, the reason—if I understand the
drift of your question—it is that the further distribution of these
signals ought to be reflected in the price that is paid and that
somehow it will all work itself out in the wasl, as it goes back
through the system.

But the problem with that is that this superstation carrier activi-
ty is being conducted wholly outside of the copyright system so you
can’t get a handle on it by entering into a license agreement, be-
causg under this bill the laws wouldn’t respect this license agree-
ment.

Mr. BERMAN. Thank you, Mr. Chairman.

Mr. KAsTENMEIER. Thank you very much for your testimony, Mr.
Padden, on behalf of your organization; we appreciate it.

You, in fact, were the last witness this morning.

We will accept for the record, without objection, a written state-
ment of Richard L. Brown, who is not here, but who asked that his
written statement be made a part of the record, on behalf of the
Satellite Television Viewing Rights Coalition, Inc. Mr. Brown testi-
fied on the first day of hearings.

[The statement of Mr. Brown follows:]
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Testimony of Richard L. Brown
Mr. Chairman and members of the Subcommittee, thank you for the opportunity to
to present testimony before the Subcommittee on the [ssuc of the delivery of the
television signals of superstations to home satellite earth station owners. The Satcliite
Tclevislon Viewing Rights Coalltion, Inc., {"Coalition"} is & broad bascd group vitally
interested in this matter. It includes various state retailer associations, malor

manufacturers of satellite esrth stations, a national satellite consumer orgenization

(ASTRO) and the national earth station industry orga‘nizatlun, the Satellite Television

Industry Association, Inc./SPACE.

Legislation on this matter is indeed weleomed and s supported whole-heartedly by
the Coalition. The question of access to satellite television signals has been one that has
been an issue since the very beginning of home earth staticn technology in the late 1870s
and early 1980s. As members of the Subcommittee well know, there were several
attempts in the early 13808 to pass legislation that would have had the cffect of
eliminating tha satellite aarth station industry. In 1984, the Congress passed an
amendment to tha Communications Act, 3705(), which provided for a right of access to
unscrambled satellite telavision signals, That legislation did not concider, however, the
issue of access to and f&air distripution of secrambled signals. Those questions are before
the House and the Senate in a variety of legislative initiatives dealing with both the right
ol access and the distribution of programming as a communications matter.

The open item, so to spe8K, within alt of those legislative initiatives is the question
of cCopyright payments for the scrambled signals of suPperstations. Recejpt of
superstation signals by dish owners obviously falls into a different category than the
receipt of other signals, primarfly because these superstations arc passive originators of

the programming outside of their service areas, the receipt of which is controlled by

carriers and cable systems.
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It is clear to every eerth station eonsumer in the eountry that the scrambling of
WOR-TV by Eastern Microwave, Ine., is effectively denying the programming of WOR-TvV
to home earth station consumers. whlle we believe that the right of the carrier to
seramble under present law poses significant legal issues, it is alse clear that conee a
signal is serambled it is not eertain whether these sipnals can be marketed to home earth
station users without violation of the Copyright Law.

We believe that H.R. 5126 takes into acecount many Items of interest to all

conecerned pai . es In order to arhieve an open Tnarketplace involving competitlon in the

delivery of programming to the hame. In order for this to be fully accomplished, a few
additicnal objeetives should be met through further elarification: in some cases, or by

revisions to the Bill, In other cases.

Access and Distribution

First, common carriers should be affirmatively required to provide to dish owners
the signal of any superstation it earries. Section 119{a) 1) provides & compulsory license
for transmission of signals for dish owners through the "private viewing™ clause.
However, nothing speclfically requires: for example, that Eastern Microv;mve, Ine.
actually make the signal avajlable to dish owners onee it serambles WOR-TV's signal. It
might be implied that Section 119(a)4) creates such & mandate. But Section 119(a)(4)
merely prohibits diserimination "egeinst any distributor in a manner which violates the
Communieations Act of 1934. . - . The Communications Act provisions on
diserimination are found in Section 202 of the Communications Aet while the Provisions
of the Communications Act ct.:ncerning a "duty to deal" are found in Section 201 of the
Cammunications Act. Sectior; 201 is not relerred to or alluded to in Section 119(a)4) of
H.R. 5126. It is respectfully suggested that an. affirmative duty to deal -~ to sell
proegramruing to dish users — be included in the Copyright Aet in order that there will be
no confusion on this issue. It would be 8N untoward result for a earrier to later argue

that it had no duty to deal under Section 201 of the Communications Act hecsuse a

- -




PAFulToxt Provided by ERIC

221

request for service wWas not "reasonable" under Seetion 201 for the wvery re- on that
Congress omitted such a duty under the Copyright Aer when it considered this issue.
Secand, carriers should be specifleally required to provide serviec to cable
compernies as well as to persons or entitles that are not afflliated with cable systems lor
the further distribution of these signals tp home earth statlon users. Seetion 119(a)(4)

prohiblts a carrier from diseriminating agalnst any distributor in a manner which viplates

the Communications Aet of 1934, The relevant Communleations Aet provision

mandating a duty to deal 18, agaln, Section 201, The provisions of Seation 202, dealing
with diserimination, would not appear to require dealing with non-cable distributors.
Because the legisiation specifleally contemplates the existence of non—-cable distributors,
ineluding an aflirmative duty to deal with them would eliminate further disputes about
this issue., A requirement of the duty should be set forth within Section 119: requirinz
the ecarrier to sell to a1l distribution gntities requesting the service.

Clarification With Respect to Lishility of Distributors

Bection 111 is amended by the Rill by adding clause (4) that states that the
provisions of Seation 119 "extend only to the activitles of a satellite earrier with respect
to secondary transmisslons and do not exempt from liebility the activities of others with
respect to their own primary or secondary transmissions.”

Because cable and non-cable distributors may be engaged in the process ol the
distribution of programming pursuant to the terms of Section 119, it should be made
clear that such distributors are not maklng unlawful secondary transinissions by virtue of
their actlvities in serving satelite dish owners.

Fair Prices to Consumers

Presumably under H.H. 5126, a cé&rrier ¢an sell directly to consumers. Because the
12-gents-per-month charge [or eopyright payment reflects an estimated parity with the
charge the ceble operator pays lor copyright, on a per—subzeriber-basisz, then this

copyright charge should be pessed through (without mark-up) by the carrier to cable and
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tc non-cable distrfbutors. It [s assumed that the pravisions of Section 119(aX4)
concerning discrimination apply to diatribution faes and not to copyright payments.
Discrimination in distribution fees might ba extremely difficult toe determine I the
copyright fee were not directly passed through and accounted for in carrier billing to
distributors. In that regard, a separate breakout for cOpyright fees should be required of
alt carrle;-s to el customers. To permit the combining of coPyright and distrlbutlon fees
would, In essence, allow carrlers, not the Congress, to a;tablish Copyright fees.
Copyright Rovelty Determinations

The provislons of Section 119(e}3Xd) establish standards to be considered by the
Arbitration Panal. Clausae (lil) calls for A datermination of the relative roles of the
copyright cwner and the copyright user "in the product made available to the rublic with
respect to relatlve epreative contributlon, technologleal contributlon, cepital investment,
aost, risk and contribution to the opening of the new markets for areative expression and
media for thelr communication.™ It should be made clear that the copyright yser in this
case would be deemed to include the satelllte television industry, Including
manufacturers, distributors and retallers, all of which make significant contributions to
the process of making copyrighted materials available to the Public.

Clause (11} refers to "a falr Income" to the copyright user. It would appear that the
copyright user would be the common carrier of the distributor to the publle. Carrlers
will be compansated from the distribution charge that is made to their customers, not
from the copyrlght fee, which 15 to award the creator of the copyrighted materlal.
Therefore, in calculating the ecable copyright fee, consideration of the user's (carrier or
distributor) Income does not seem equiteble or pecessary., The user - carrier or
distributor - will derive falr income based upon the economic forces in the marketplace.

This has nothing to do with the copyright fee,

We would be pleased to supply the Subcrmarittee'ys. geaff wih the appomprrknte

LSl -
amendments to accomplish the objectives set hoth abowe: We ave Pluded Moed this

legislation has been Introducad and commend the auehiony. and: thie: 3t 55 em. e exponfichore

action talkcn on this important issue for eapth station Con=CITTars,.




223

In conclusion the chair will state that we would hope to go to
markup on this bill at some point, not obviously before before the
Labor Day recess. The chair takes note of the fact that the partles,
that is to say even Mr. Brown, who 1s not here, Mr. Valenti, Mr.
Taylor, all have reservations about the text of the bil! even though
they are in general support of it.

In some cases, it may be possible to respond to suggested changes
and to the ohjections raised. In other cases it may not even though
those ohjections are seen plausibly held.

I say that because there are, I suppose, certain sine qua nons be-
tween the parties, which if we are to get a bill which has general
support, we must respect.

hlI }Lsﬁvle to conceive that broadcasters have no positive interest in
this bill.

Cable operators again are pasdive with respect to this bill, are
supportive, but really are not beneficiaries of the bill.

Conceding those two points, it may not possible to accommeodate
all the wishes of the other parties but we will attempt to certainly
respond to all of their issues raised here this morning.

I want to thank our witnesses. All of themn, I think, very briefly,
and succinctly, but very directly, communicated their own view
about this legislation, it was very helpful to the comrmittee.

Thank you.

This concludes the hearing today.

[Whereupon, at 12:05 p.m., the hearing adjourned.]
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APPENDIXES
APPENDIX I

TEXT oF Bnras

29Tt CONGRESS
nee H. R. 3108

Te amend title 17, United Statea Code, to clarify the definition of the loes\
service area pf & primary tranamitter in the ease of a low power television station.

IN THE HOUSE OF REPRESENTATIVES

Jury 30, 1985

Mr. KasTENMEIEE {(for himself and Mr. Boucnegr) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILIL

To amend title 17, United States Code, to clarify the definition
of the local service area of a primary transmitter in the case
of & low power television station.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the fourth paragraph of section 111(f) of title 17, United
States Code, relating to the definition of local service area of

a primary transmitter, is amended by adding after the first

gentence the following new sentence: ‘‘In the case of a low

power television station, as defined by the rules and regula-

tions of the Federal. Communications Commission, the local

& o <1 ;O o W -

service area of a pi'ima.ry transmiiter comprises the area

[y
Q

within 35 miles of the transmitter site, except that in the case
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of such a station located in a standard metropolitan statistical

area which has one of the 50 largest populations of all stand-
ard metropolitan statistical areas (based on the 1980 decenni-
al census of population taken by the Secretary of Commerce),
the number of miles shall be 20 miles.”.

O




Union Calendar No. 360
99111 CONGRESS

msenon . Fle Re 3108

[Report No, 99-6151]

Ta amend title 17, United States Code, to elarify the definition of the loeal
serviee aren of p primary, transmitter in the epse: of a low power television station.

IN THE HOUSE OF REPRESENTATIVES

Jury 30, 1985

Mr. KasrEnmiler (for himself and Mr. BoucHeRr) introdueed the following bill:
which was referred to the Committee on the Judiciary

JUNE 3. 1986
Additional sponsors: Mr. MArLENEE, Mr. HunBARD, Mr. LEAcCH of Lowa, Mr.

MacKay, Mr. GroreERG, Mr. MazzoLl, Mr. MORRIsON of Connecticut.
Mr. MoORHEAD, Mr. BERMAn, Mr. HYpE, Mr. DEWINE, and Mr. CoBLE

Ju~e 3, 1986

Committed to the Committee of the Whole House on the State of the Union and
ordcred to be printed

A BILL

To amend title 17, United States Code, to clarify the definition

of the local service area of a primary transmitter inl the case
of a low power television station.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 'That the fourth paragraph of section 111(f) of title 17, United

230
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States Code, relating to the definition of local service area of
a primary transmitter, is amended by adding after the first
sentence the following new sentence: “In the case of a low
power television station, as defined by the rules and regula-
tions of the Federal Communications Commission, the ‘local
service grea of a primary transmitter’ comprises the area
within 35 miles of the transmitter site, except that in the case
of such a station located in a standard metropolitan statistical

area which has one of the 50 largest populations of all stand-

.ard metropolitan statistical areas (baged on the 1980 decenni-

al ecensus of population taken by the Secretary of Commerce),

the number of miles shall be 20 miles.”.




991t CONGRESS
e H. R, 5126

To

Mr.

To
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amend title 17, UTnited States Code, relating to copyrights, to provide for the
temporary compulsory licensing of the secondary transmission by satellite
carrers of auperstations for private viewing by carth station gwners.

IN THE HOUSE OF REPRESENTATIVES

June 26, 1986
KasrenMmeler (for himself, Mr. S¥nar, Mr, WIsTH, Mr. BoUCHER, and Mr.

MoORHEAD) introduced the lollowing hill; which was referred to the Com-
mittce on the Judiciary

A BILL

amend title 17, United States Code, relating to copyrights,
to provide for the temporary compulsory licensing of the
secondary transmission by satellite carriers of superstations
for private viewing by earth station owners.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congrezs assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Satellite Home Viewer
Act of 1986,

SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE.

Title 17, United States Code, 13 amended as follows:
(1) Section 111 iz amended—
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(A) in subsection (8)—
(i) in clause (3) by striking ‘“‘or"’ at the

-

end;

(ii) by redesignating clause (4) as clause
(5); and

(iii) by inserting thc following after

clause (3):

‘“(4) the secondary transmission is made for pri-
vate viewing pursuant to a compulsory license under
section 119; except that the provisions of tﬁis clause
extend only to the activities of a satellite carrier with
respect to st ondary transmissions and do not exempt
from limbility the activities of others with respect to
their own primary or secondary transmissions; or”’; and

(B) in subsection (AX2)XA) by inserting hefore

““Such statement’’ the following:

‘“In determining the total number of subscribers

and the gross amounts paid to the cable system

for the basic service of providing secondary trans-
masgiong of Pprimary hroadcast transmitters, the
system ghall not include subscribers and amounts
collected from subscribers receiving secondary
transmissions for private viewing pursuant to

section 119.”
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1 (2) Chapter' 1 of title 17, United States Code, is
2 smended by adding at the end the following new
3 section: ‘

4 *“§119. Limitations on exclusive rights: Secondary trans-
b missions of superstations for private viewing
6 ‘“(a) SECONDARY TRANSMISSIONS BY SATELLITE
7 CARRIERS.-—

8 “(1) Subject to the provisions of clauses (2), (3),
9 and (4) of this subsection, secondary transmissions of a
10 primary transmission made by a superstation and em-
11 bodying & performance or display of a work shall be
12 subject to compuleory licensing if the secondary trans-
13 mission is made by a satellite carrier to the public for
14 private viewing, and the carrier makes a direct charge
15 for such retransmssion service from each subscriber re-
16 ceiving the secondary transmission or from & distribu-
17 tor that has contracted with the carrier for direct or
18 indirect delivery of the secondsry transmission to the
19 public for private viewing.
20 “(2) Notwithstanding the provisions of clause (1)
21 of this subsection, the willful or repeated secondary
22 transmission to the public by a satellite carmer of a pri-
23 . mary transmission made by a supersiation and embody-

24 ing a performance or diaplay of & work is actionsble as

25 an act of infringement under section 501, and is fully
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subject to the remedies provided. by sections 502
through 506 and 509, where the satellite carrier has
not recorded the notice specified by and deposited the
statement of account and royalty fec required by
subsection (b).

*(3) Notwithstanding the provisions of clause (1)
of this subsection, the secondary transmission to the
public by a satellite carrier of & primary transmission
made by a superstation and embodying a performance
or display of a work is actionable as an act of infringe-
ment under section 501, and is fully subject to the
remedies provided by sections 502 through 506 and
sections 509 and 510, if the content of the particular
program in which the performance or display is em-
bodied, or any commercial advertising or station an-
nouncement transmitted by the primary transmitter
during, or immediately before or after, the transmission
of such program, is in any way willfully altered by the
satellite carrier through changes, deletions, or
additions.

‘‘(4) Notwithstanding the provisions of clause (1)
of this subsection, the williful or repeated secondary
transmission to the public by a satellite carrier of a pri-
mary transmission made by a superstation and embody-

ing a performance or display of a work is actionable as

235
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b
an act of infringement under section 501, and is fully
subject to the remedies provided by sections 502
through 506 and 509, if the satellite carrier discrimi-
nates against any distributor in a manner which vio-
lates the Communications Act of 1934 or rules issued
by the Federal Communications Commission with

respect to discrimination.
‘“(b) CompULBORY LiCENSE FOR SECONDARY TRANS-

Mi881ONS For PrRivaATE VIEWING.—

“(1) A satellite carrier whose szcondary transmis-
sions are subject to compulsory licensing under subsec-

tion (a) shall, on a semiannual basis, deposit with the

Register of Copyrights, in accordance with require-

ments that the Register shall prescribe by regulation—
“(A) a statement of account, covering the
preceding 6-month period, specifying the names
and locations of all superstations whose signals
were transmitted to subseribers for private view-
ing as described in subsection (a)(1), the total
number of subscribers that received such transmis-
gions, and such other data as the Register of
Copyrights may from time to time preseribe by
regulation; and
‘‘(B) a royalty fee for that 6-month period,
computed by ‘multiplying che nu-mber of subserib-

236
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6

ers receiving the secondary transmission cach cal-

endar month by 12 cents.

“(2) The Register of Copyrights shall receive all
fees deposited under this section and, after deducting
the reasonable costs incurred by the Copyright Office
under this section (other than the costs deducted under
clause (4)). shall deposit the balance in the Treasury of
the United States, in such manner as the Secretary of

the Treasury directs. All funds held by the Secretary

of the Treasury shall be invested in interest-bearing

United States securities for later distribution with in-
terest by the Register of Copyrights as provided by
this title.

‘¢3) The royzalty fees deposited under clause (2)
shall, in accordance with the procedures provided by
clause (4), be distributed to those copyright ownmers
whose work was included in 2 secondary transmission
for private viewing made by a satellite carrier during
the applicable 6-month accounting period and who file
a claim with the Register of Copyrights under
clause (4).

“(4) The royalty fees deposited under clause (2)
shall be distributed in accordance with the following

procedures:
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“(A) During the month of July in each year,
each person claiming to be entitled to compulsory
license fees for secondary transmissions for private
viewing shall file a claim with the Register of
COPyrights, in aecordance with requirements that
the Register shall prescribe by regulation. Not-
withstanding any provision of the antitrust laws,
for purposes of this clause any claimants may
agree among themselves as to the proportionate
division of compulsory licensing fees among them,
may lump theiwr claims together and file them
jointly or as a single claim, or may designate a
common agent to receive payment on their behalf.

‘“(B) After the first day of August of each
vear, the Register of Copyrights shall determine
whether there exists a controversy concerning the
distribution of royalty fees. If the Register deter-
mines that no such controversy exists, the Regis-
ter shall, after deducting reasonable administrative
costs under this clause, distribute such fees to the
copyright owners entitled to receive them, or to
their designated agents. If the Register finds the
existence of a controversy, the Register shall,
pursuant to chapter 7 of this title, conduct a pro-

ceeding to determine the distribution of royalty

238




235

8

fccs. In determining the distribution of royalty

fces, the Register shall take into account the roy-
alty distribution determinations of the Copyright
Royalty Tribunal pursuant to section 111.

“(C) During the pendency of any procccding
under this subsection, the Register of Copyrights
shall withhold from distribution an amount suffi-

cient to satisfy all claims with recpect to which a

O @ a9 3 O s W N e

controversy exists, but shall have discretion to

ot
o

proceed to distribute any amounts that are not in

ay
[

controversy.

ot
[]

‘(c) DeTERMINATION OF RoYArLTY FEES.—

ot
=V

‘“1) MeTHODS FOR DETERMINING ROYALTY

[y
N

rEEs.—The rate of the royalty fee payable under sub-
section (b)(1)(B) shall be effective until December 31,

- et
& O

1990, absent a royalty fee established under clause (2)

ol
]

or (3) of this subsection. After that date, the fee shall

ot
]

be determined either in accordance with the voluntary

ot
]

negotiation procedurc specified in clause (2) of this sub-

b
Q

section or in accordance with the compulsory arbitra-

ba
ot

tion procedure specified in clauses (3) and (4) of this

b
[

subsection.

bo
w

‘“(2) FER SET BY VOLUNTARY NEGOTIATION.—-

““(A) Cu or before July 1, 1989, the Register

N W
S I

shall cause notice to be published in the Federal

bk 512 15

.
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Register of the initiation of voluntary negotiation
proceedings for thc purpose of determining the
royalty [ee to be paid by satellite carriers under
subsection (b)(1)(B) of this seetion.
“(B) Satellite carriers, distributors, and copy-

right owners entitled to royalty fees under this

section shail negotiate in good faith in an effort to

reach a voluntary agreement or voluntary agree-

o o o~ ok W N -

ments {or the payment of royalty fees, Notwith-

Y
o

standing any provision of the antitrust laws, any

[
[

such satellite carriers, distributors, and copyright

=
Lo~

owners may at any time negotiate and agree to

Y
L)

the royalty fee, and may designate common

Y
1%

agents to negotiate, agree to, or pay such fees. If

=
o

the parties f{ail to identify common agents, the

i
=21

Register of Copyrights shall do so, after request-

=
-3

ing recommendations from the parties to the ne-

i
0

gotiation proceeding. The parties to each negotia-

=
©

tion proceeding shall bear the entire cost thereof.

o~
o

*(C) Voluntary agreements negotiated at any

o]
[y

tine in accordance with this clausze shall be bind-

N
N

ing upon all satellite cerriers, distributors, and

L
(4]

eopyright owners that are parties thereto. Copies

b2
B~

of such agreements shall be filed in the Copyright

N
1

Office within thirty days after execution in accord-

HR 5126 ITH——2
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10
ance with regulations that the Register shall
prescribe.

‘(D) The obligation to pay the royalty fces
established under a voluntary agreement which
has been filed with the Copyright Office in ac-
cordance with this clause shall become effective
on the date specified in the agreement, and shall
remain in effect until December 81, 1994,

“(3) FEE SET BY COMPULSORY ARBITRATION.—

“(A} On or before December 31, 1989, the
Register shall cause notice to be published in the
Federal Register of the initiation of arbitration
proceedings for the purpose of determining a rea-
sonable royalty fee to be paid under subsection
(b)(1}(B) of this section by satellite carriers who
arc not parties to a voluntary agreement filed
with the Copyright Office in accordance with
clause (2} of this subsection. Such notice shall in-
clude the names and qualifications of potential ar-
bitrators chosen by the Register from a list of
available arbitrators obtained from the American
Arbitration Association or such similar orgamza-
tion as the Register shall select.

*(B) Not later than ten days after publication

of the notice initiating an arbitration proceeding,

2411
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i1
and in accordance with proccdurcs to be specificd
by the Register, one arbitrator shall be selected
from the published list by eopyright owners whe
claim to be entitled to royalty fees under subsec-
tion (b){(4) of this sBection and who are not party to
a voluntary agreement filed with the Copyright
Officc in accordance with clause {2) of this subsec-
tion, and onc arbitrator shall be selected from the
published list by satellite carriers and distributors
who are not parties to such a voluntary agree-
ment. The two arbitrators so selected shall, within
ten days after their selection, choose a third arbi-
trator from the same list, who shall serve as
chairperson of the arbitrators. If either group fails
to agree upon the selection of an arbitrator, or if
the arbitrators selected by such groups fails to
agree upon the selection of a chairperson, the
Register shall promptly select the arbitrator or
chairperson, respectively. The arbitrators selected

under this paragraph shall constitute an Arbitra-

-

tion Panel.

‘“¢0) The Arbitration Panel shall conduct an
arbitration proceeding in accordance with such
procedures as it may adopt. The Panel shall act

on the basis of a fully documented written record.

242
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Any copyright owner who claims to be entitled to

royalty fees under subsection (b){4) of this section,
any satellite carrier, and any distributor, who is
not party to a voluntary agreement filed with the
Copyright Office in accordance with clause (2) of
this subsection, may submit relevant information
and proposals to the Panel. The parties to the
prmeeding shall bear the entire cost thereof in
such manner and proportion as the Panel shall
direct.

‘D) In determining roysalty ‘fees under this
clause, the Arbitration Panel shall consider the
approximate average cost to a cable system for
the right to secondarily transmit to the public a
primary transmission made by a broadcast station,
the fee established under any voluntary agreement
filed with the Copyright Office in accordance with
clause (3) of this subsection, and the last fee pro-
posed by the parties, before proceedings under
this clause, for the secondary transmission of su-
perstations for private viewing. The fee shall aiso
be calculated to achieve the following objectives:

“(1) To maximize the availability of cre-

ative works to the public.

243
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“(i1) To afford the copyright owner a
fair return for his or her creative work and
the copyright user a fair income under exist-
ing economic conditions.
“Gin) To reflect the relative roles of the
copyright owner and the copyright user in

the product made available to the public with

@ -1 @ D1 b Wt e

respect to relative creative eontribution,

0

technologieal contribution, ecapital invest-

ey
<

ment, cost, risk, and contribution to the

ol
ol

opening of new markets for creative expres-

ey
(]

sion and media for their communieation.

ot
N

“(iv) To minimize any disruptive impact

bt
N

on the structure of the industries involved

ey
W

and on generally prevailing industry

[
o

practices.

s
al

“(E) Not later than sixty days after publica-

fury
W

tion of the notice initiating an arbitration proceed-

[
0

ing, the Arbitration Panel shall report to the Reg-

Lo
=)

ister 1ts determination eoncerning the royalty fee.

[ ]
.

Such report shall be accompanied by the written

b
| &)

record, and shall set forth the facts that the Board

b
(<L}

found relevant to its deterrmination and the rea-

o
o

sons why its determnmnation is consistent with the

o
tn

criteria set forth in paragraph (D) of this clause.
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“F) Within 60 days after receiving the
report of the Arbitration Panel under paragraph
(E) of this clause, the Register shall adopt or
reject the determmination of the Panel. The Regis-
ter shall adopt thec determination of the Panel
unless the Reg’ '~r finds that the determination is
clearly inconsistent with the criteria set forth in
paragraph (D) of this clause. If the Register re-
jects the determination of the Panel, the Register
shall, before the end of that 60-day period, issue
an order, consistent with the ecriteria set forth in

paragraph (D) of this clause, setting the royalty

fee under this clause. The Register shall cause to

be published in the Federal Register the determi-
nation of the Panel, and the Register’s decision
with respect to the determinstion (including any
order issued under the preceding sentence). The
Register shall also publicize such determination
and decigion in such other manner as thc Register
considers appropriate. The Register shall also
make the report of the Arbitration Panel and the
accompanying record available for public inspec-
tion and copying.

“(G) The obligation to pay the royalty fee

established under a determination of the Arbitra-
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tion Panel which is confirmed by the Register in
accordance with this clause, or established by any

order issued under paragraph (F) of this clause,

shall become effective on the date when the Reg-

ister’s decision is published in the Federal Regis-
ter under paragraph (F) of this clause, and shall
remain in effect untii modified in accordance with
clause (4) of this subsection, or until December

31, 1994.

W @ -1 & O s W N -

ok
=)

“(H) The royalty fee adopted or ordered

Y
ok

under paragraph (F) of this clause shall be binding

ok
bS

on all satellite carriers, distributors, and copyright

ok
(]

owners, who are not party to a voluntary agree-

ok
N

ment filed with the Copyright Office under clanse

ok
9]

(2) of this suhsection.

ok
(=r

“(4) JUDICIAL REVIEW.—Any decision of the

ok
=]

Register under clause (3) of this subsectio with re-

ok
(90

spect to a determination of an arhitration panel may he

ok
o

appealed, by any aggrieved party who would he bound

b
Q

by the determination, to the United States Court of

b
ek

Appeals for the District of Columhia Circuit, within

b
b

thirty days after the publication of the decision in the

bd
L)

Federal Register. The pendency of an appeal under

L
=

this clause shall not relieve satellite earrie;s of the ob-

b2
5]

ligation under suhsection (b)(1) of this section to record
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the notice, and deposit the statement of aecount and
royalty fees, speecified in that subsection. The eourt
shall have jurisdiction to modify or vacate a deeision of
the Register only if it finds, on the basis of the record
before the Register and the statutory eriteria set forth
in clause (3)(D) of this subsection, that the Arbitration
Panel or the Register acted in an arbitrary manner. If
the court modifies the Register’s decision, the court
shall have jurisdiction to enter its own determination
with respect to royalty fees, to order the repaymént of
any excess fees deposited under subsection (b)(1)(B) of
this section, and to order the payment of any underpaid
fees, and the interest pertaining respectively thereto, in
accordance with its final judgment. The court may fur-
ther vacate the Register’s decision and remand the
case for arbitration proceedings in accordance with
clause (3) of this subsection.
“{d) DEFINITIONS.—As used in this section—

(1) AnTiTRUST LAWS.—The term ‘antitrust
laws’ has the meaning given that term in subsection (a)
of the first section of the Clayton Act (15 U.S.C
12(a)).

‘“(2) DISTRIBUTOR.—The term ‘distributor’

means an entity which contracts for satellite secondary

transmissions from 8 carrier and, either as a single
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channel or in a pacl':age with other programming, pro-

vides the satellite secondary transmission either direct-
1y to the individual subscribers for private viewing or
indirectly through other program distribution entities.
“(3) PRIMARY TRANSMISSION.—The term ‘pri-
mary transmission’ has the meaning given that term In

gsection 111(f) of this title,

0 1 M Gt o WO =

‘“(4) PrivaTe viewing.—The term ‘private
viewing’ means the viewing, for private use in an indi-
vidual’s dwelling unit by means of equipment which is
operated Ly or for such individual, of n secondary
transmission delivered by satellite of a primary trans-
mission of & television broadcast station licensed by the
Federal Communications Commission.

‘(5) SATELLITE CARRIER.—The term ‘sztellite
carrier’ means & common carrier that owns or leases a
transponder on a satellite in grder to provide the point-
to-multipoint relay of television station signals to nu-
merous receive-only earth stations.

‘{6) SECONDARY TRANSMISSION.—The term
‘secondary transmission’ has the ménning given that
term in section 111(f) of this title.

“(7) SupsCriBER.—The term ‘subscriber’ means
an individual who receives # secondary transmission

service for. private viewing by means of a satellite

@lf 512¢ 1B
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transmission in accordance with this section and pays &
fee for the service, directly or indirectly, to the satellite
carrier or to a distributor. In the case of a building
with more than one dwelling unit, each dwelling unit
which receives secondary transmission gervice for pri-
vate viewing by means of s satellite transmission shall
be considered to be & subscriber, whether or not a sep-

arate fee for such service is required for each unit by a

O 0 =2 S O, o W -

satellite carrier or distributor.

[
o

‘(8) SUPERSBTATION.—The term ‘superstation’

[
v

means a television broadecast station licensed by the

[
V]

Federal Communicsations Commission that 1z secondarn-

—
[/~

ly transmitted by a satellite carmer for nationwide

-
N

distribution.”.

et
(]

(3) Chapter 7 of title 17, United States Code, is

et
=2}

amended by adding at the end the following new

Pt
=1

section:

et
v o}

“§711. Institution and conclusion of royalty distribution

et
0

proceedings

b
o

*“(a) With respect to proceedings under section 119(b)4)

bo
[

concerning the distribution of royaliy fees, the Register of

[\
U]

Copyrights shall, upon determination that a controversy

[\
W

exists concerning such distribution, cause to be published in

[
&

the Federal Register notice of commencement of proceedings

]
o

under this chapter. Following publication of such notice, the

<49.
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Register shall initiate proceedings without delay to determine
the distmbution of any amount of royalty [ees in controversy.
The Register shall render a final decision in any such pro-
ceeding within one year from the date of publication of such
notice.

‘() The Register of Copyrights shall adopt regulations
governing the procedure to be followed in such proceedings.
Except a8 otherwise provided in this chapter, such regula-
tions shall be subject to the provisions of subchapter II of
chapter 5 and chapter 7 of title 5.

““(c) Every final determination of the Register of Copy-
rights under this section shall be published in the Federsl
Register. It shall state in detail the criteria that the Register
determined to be applicable to the particular proceeding, the
facts found to be relevant to the determination in that pro-
ceeding, and the specific reasons for the determination.”.

(4) The table of sections for chapter 1 of title 17, UUnited

States Code, is amended by adding at the end the following

new item:

119, Limitations on cxclusiv rights: Sceondary transmissions of superstations for
private vie .ng.",

(5) The table of sections for chapter 7 of title 17, United
States Code, is ainended by adding at the end the following

new item:

*711. Institution and conclusion of royalty distribution preceedings.””.

oER 5126 @
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SEC. 3. EFFECTIVE DATE,

This Act and the amendments made by this Act take

effect on January 1, 1987, except that the authority of the

Register of Copyright- to net rates pursuant to the amend-
ments made by this Act takes effect upon the date of the
enactment of this Act.
SEC. 4. TERMINATION.
This Act and the amendments made by this Act cease to
be effective on December 31, 1994.
O




991TH CONGRESS
names 1 R, 5572

To amend title 17, United States Qode. relating to copyrights, to provide for the
temporary compulsofy licensing of the secondary transmission by satellite
carriers of superstationa for privete viewing by earth station owmers.

IN THE HOUSE OF REPRESENTATIVES

SerTEMBER 22, 1988

Mr. EasTerNMerrre (for himeelf, Mr. S¥YNAR, Mr. WirTH, Mr. Bouvcuner. and Mr.
MOORHEAD) introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL

amend title 17, United States Code, relating to copyrights,
to provide for the temporary compulsory licensing of the
secondary transmission by satellite carriers of superstations
for private viewing by earth gtation owners.

Be it enacted by the Senate and House of Representa-
tives of the United States of America tn Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘Satellite Home Viewer
Act of 1986°".

SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE.

Title 17, United States Code, is amended as follows:

(1) Section 111 is m:pended—
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(A) in subsection (a)—

(1) in clause (8) by striking ‘‘or’’ at the
end;

(i) by redesignating clause (4) as clause
(5); and

(i) by imserting the following after
clause (3):

‘“(4) the secondary transmission is made by a sat-

e @ -1 & 0 ok W N -

ellite carrier for private viewing pursuant to a compul-

[y
&

gory license under section 119; or’’; and

(B) in gubsection (d)(2)(A) by inserting before

-
b e

“Such statement’’ the following:

[y
L)

“In determining the total number of gubscribers

-y
N

and the grose amounts paid to the cable system

ot
L

for the bagic service of providing secondary trans-

et
=2}

miasions of primary broadcast transmitters, the

[y
-]

system shall not include subscribers and amounts

[y
o

collected from subscribers receiving secondary

et
w

transmissions for private viewing pursuant to

nJ
<

section 119.”
(2) Chapter 1 of title 17, United States Code, is
amended by adding at the end the following new

section:

N N
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1 *8119. Limitations on exclusive rights: Secondary trans-

2 missions of superstations for private viewing
3 ‘(a) SECONDARY TRANBMIBSIONS BY SATELLITE
‘4 (CARRIEBS.—

(1) Subject to the provisions of clauses (2), (3),
and (4) of this subsection, secondary transmissions of a
primary transmission made by a superstation and em-
bodying a performance or display of a work shall be
subject to compulsory licensing if the secondary trans-
mission is made by a satellite carrier to the public for
private viewing, and the carrier makes a direct charge
for such retransmission service to each subscriber re-
ceiving the secondary transmission or to a distributor
that has contracted with the carrier for direct or indi-
rect delivery c.)f. the secondary transmission to the
public for private viewing.

‘Y(2) Notwithstanding the provisions of clause (1)
of this subsection, the willful or repeated secondary
transmission to the public by a ~ztellite carrier of a pri-
mary transmission made by a superstation and embody-
ing & performance or display of a work is actionable as
an act of infringement under section 501, and is fully
subject to the remedies provided by sections 502
through 506 and 509, where the satellite carrier has
not deposited the statement of account and roysalty fee

required by subsection (b).

oHR 5572 I
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“(8) Notwithstanding the provisions of clause (1)
of this subsection, the secondary transmission to the
public by a satellite cerrier of a primary transmission
msade by a superstation and embodying a performance
or display of a work is actionable as an act of infringe-
ment under section 501, and is fully subject to the
remedies provided by sections 502 through 506 and
sections 509 and 510, if the content of the particular
program in which the performance or display is em-
bodied, or any commercial advertising or station an-
nouncement transmitted by the primary transmitter
during, or immediately before or after, the transmission
of such program, is in any way willfully sltered by the
patellite carrier through changes, deletions, or addi-
tions, or is combined with programming from any other
broadcast signal.

*(4) Notwithstanding the provisions of clause (1)
of this subsection, the willful or repeated secondary
transmission to the public by a satellite carrier of a pri-
marjr transmission made by a superstation and embody-
ing a performance or display of a work is actionable as
an act of infringement under gection 501, and is fully
subject to the remedies provided by sections 502
througih 506 and 509, H the satellite carrier discrimi-

nates against g distributor in 2 manner which violates
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the Communications Act of 1934 or rules issued by the

Federal Commumicatione Commission with respect to
discrimination,
“(b) COMPULEORY LIOENSE FOR SECONDARY TEBANS-
MI8810NB FOorR PRIVATE VIEWING, —
“¢1) A satellite carrier whose fecondary transmis-
gions are fubject to compulsory licensing under subsec-

tion (a) shall, on a gemianmual basis, deposit with the

I - . L

Register of Copyrights, in accordance with require-

-
Q

ments that the Register shall, after consultation
with the Copyright Royalty Tribunal, prescribe by
regulation—

- b
V- B - B

‘“(A) a statement of account, covering the
preceding 6-month period, specifying the names

and locations of all superstations whosa signals

T
L I

were transmitted, at any time during that period,

-
=]

to subsecribers for private viewing as described in

-
o

subsection (a)(1), the total number of subscribers

-
o

that received such transmissions, and such other

b
Q

data as the Register of Copyrights may, after con-
sultation with the Copyright Royalty Tribunal,

from time to time prescribe by regulation; and

[T I
SCRE

“B) a royalty fee for that 6-month period,

bo
=

computed by multiplying the number of subscrib-
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ers receiving each secondary transmission during
each calendar month by 12 cents.
““(2) The Register of Copyrights shall receive all
fees deposited under this section and, sfter deducting
the reasonable costs incurred by the Copyright Office

under this section (other than the costs deducted under

clause (4)), shall deposit the balance in the Treasury of
the United States, in guch manner 88 the Secretary of
the Treasury directs. All funds held by the Secretary

W b 3 O D ok W N e

st
o

of the Tressury shall be invested in interest-bearing

[
[

United States securities for later distribution with in-

-t
bo

terest by the Copyright Royalty Tribunal as provided
by this title.

(PR
[

‘(3) The royalty fees deposited under clause (2)

et
4

shall, in accordance with the procedures provided by

-t
a2

clause {4), be distributed to those copyright owmers

ek
=]

whose works were included in a secondary transmis-

ot
o o

sion for private viewing made by a satellite carrier

ek
He

during the applicable 6-month accounting period and

bo
=

wbo file a claim with the Copyright Royalty Tribunal

b
e

under clause (4).

b
b

“(4) The royalty fees deposited under clause (2)

b
W

shall be distributed in accordance with the following

p ]
-

procedures:
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“(A) During the month of July in each year,
each person claiming to be entitled to compulsory
license fees for secondary transmissions for private
viewing shall file a claim with the Clopyright Roy-
alty Trnbunal, in accordance with requirements
that the Tribunal shall prescribe by regulation.
Notwithstanding any provision of the antitrust
laws, for purposes of this clause any claimants
may agree among themselves as to the propor-
tionate division of compulsory licensing fees
among them, may lump their claimg together and
file them jointly or as a single claim, vr may des-
ignate a common agent Lo receive payliomv on
their behalf.

“(B) After the first day of August of each
year, the Copyright Royalty Tribunal shall deter-

mine whether there exists a controversy concern-

ing the distribution of royalty fees. If the Tribunal
determines that no such controversy exists, the
Tribunal shall, after deducting reasonable adminis-
trative costs under this clause, distribute such fees
to the copyright owners entitled to receive them,
or to their designated agents. If the Tribunsl finds
the existence of a controversy, the Tribunal shall,
pursuant to chapter 8 of this title, conduct a pro-
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ceoding to determine the distribution of royalty

fees.

“(C) During the pendency of any proceeding
under this subsection, the Copyright Royalty Tri-
bunal shall withhol? from distribution an amount
sufficient to satisfy all claims with respect to
which a controversy exists, but shall have discre-
tion to proceed to distribute any amounts tbat are
not in controversy.

‘““{c) DETEBEMINATION OF RovaLTYy FEES.—

“‘1) METHODPS FOR DETERMINING ROYALTY
FEES.—The rate of the royalty fee payable under sub-
section (b)}1)(B) shall be effective until December 31,
1990, unless a royalty fee is established under clause
(2) or (3) of this subsection. After that date, the fee
shall be determined either in accordance with the vol-
untary negotiation procedure specified in clause (2) of
this subsection or in accordance with the compulsory
arbitration procedure specified in clauuses (3) and (4) of
this subsection.

“(2) FEE SET BY VOLUNTARY NEGOTIATION.,—

“(A) On or before July 1, 1989, the Copy-
right Royalty Tribunal shall cause notice to be
published in the Federal Register of the initiation

of voluntary negotiation proceedings for the pur-
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pose of determining the royalty fee to be paid hy
satellite carriers under subsection (h)(1)(B) of this
section.

‘“(B) Satellite carriers, distributors, and copy-
right owners entitled to royalty fees under this
section shall negotiate in good faith in an effort to
reach a voluntary agreement or voluntary agree-
ments for the payment of royalty fees. Notwith-

W M 1 B e W N e

standing any provision of the antitrust laws, any

Pt
<

‘such satellite carriers, distributors, and copyright

[
[

owners may at any time negotiate and agree to

Pt
)

the royalty fee, and may designate common

-
W

agents to negotiate, agree to, or pay such fees. If

[
'S

the parties fail to identify common- agents, the

[
o

Copyright Royalty Tribunal shall do so, after re-

-
o]

questing recommendations from the parties to the

ot
=]

negotiation proceeding. The parties to each

Pt
¢ 4]

negotiation proceeding shall bear the entire cost

-
o

thereof.

V]
<

“¢C) Voluntary agreements negotiated at any

)
Pt

time in accordance with this clause shall be bind-

b
bo

ing upon all satellite earriers, distributors, and

o)
(|

copyright owners that are parties thereto. Copies

b
N

of such agreements shall be filed with the Copy-

b2
o

right Office within thirty days after execution in
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accordance with regulations that the Register of
Copyrights shall prescribe.
‘(D) The obligation to pay the royalty fees
established undcr » voluntary agrccmcent which
has been filed with the Ccpyright Office in ac-

cordance with this clause shall become effective

on the dnte specified in the agreement; and shall

rcmain in effect until Dccember 31, 1994.
‘(3) FEE SET BY COMPULSORY ARBITRATION.—
‘“(A) On or before Decemher 31, 1989, the
Copyright Royalty Tribunal shall cause notice to
be published in the Federal Register of J1e initi-
ation of arbitration proceedings for thc purpose of
determining a reasonable royalty fee to be paid
under subsection (b)(1)(B) of this section by satel-
lite carriers who are not parties to a voluntary
agreement filed with the Copyright Office in ac-
cordance with clause (2) of this subsection. Such
notice shall include the names and qualifications
of potenuial arbitrators chosen by the Tribunal
from a list of available arbiirators obtaired from
the American Arbitration Assoeciation or such
similar organization as the Tribunal shall se:iect.
*(B) Not later than ten days after publication

of the notice initiating &n arbitration proceeding,
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and in accordance with proceduras to be specified
by the Copyright Royalty Tribuaal, one arbitrator
sliull be selected from the published list by copy-

right owners who claim to be entitled to royalty

fees under subsection (b)}(4) of this section and
who are not party to a voluntary agreement filed
with the Copyright Office in aeccordance <with
clause (2) of this subsection, and one arbitrator
shall be selected from the published list by satel-
lite earriers and distributors who are not parties
to such a voluntary agreement. The two arbitra-
tors so selected shall, within ten days after their
selection, choose a third arbitrator from the same
list, who shall gserve 2s chairperson of the arbitra-
tors. If either group fails to agree upon the selec-
tion of an arbitrator, or if the arbitrators selected
by such groups fails to agree upon the selection of
a chairperson, the Copyright Royalty Tribunal
shall promptly seleeci the arbitrator or chairperson,
respectively. The sarbitrators selected under this
paragraph shall constitute an Arbitration Panel.
“(C) The Arbitration Panel shall conduct an
arbitration proceeding in accordance with such
procedures as it may adopt. The Panel shali act

on the basis of a fully documented written record.
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Any copyright owner who claims to be entitled to
royalty fees under subsection (b)(4) of this scction,
any satellite carrier, and any distributor, who is
not party to a voluntary agrecment filed with the
Copyright Offlice in accordence with clause (2) of
this subscetion, may submit relevant information
and proposals to the Panel. The parties to the
proceeding shall bear the entire cost thereof in
such manner and proportion as the Panel shall
direct.

‘D) In determining rovalty fecs under this
clause, the Arbitration Panel shall consider the
approximate average cost t0 a cable system for
the right to secondarily transmit to the public a
primary transmission made by a bhroadeast station,

the fee established under any voluntary agreement

filed with the Copyright Office in accordance with

clause (2) of this subsection, and the last fee pro-
posed by the parties, before proceedings under
this clausc, for the secondary transmission of su-
perstations for private viewing. The fee shall also
be calculated to achieve the following objectives:

‘i) To maximize the availability of cre-

ative works to the public.
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**(i)) To afford the copyright owner &
fair return for his or her creative work and
the copyright user a fair income under exist-
ing economic conditions.

“‘(iii) To reflect the relative roles of the

copyright owner ‘and the copyright user in

the product made available to the public with

respect to relative creative contribution,

® 0 <1 e ;e W N -

technological contribution, capitel inveat-

et
@

ment, cost, risk, and contribution to the

-t
-t

opening of new markets for creative expres-

et
]

sion and media for their cormmunication.

et
<

“(iv) To minimize any disruptive impact

ok
S

on the structure of the industries involved

et
tn

and on generaslly prevailing industry

[y
fay]

practices.

ek
al

“(E) Not later than sixty days after publica-

et
(53]

tion of the notice initiating an arbitration proceed-

et
o

ing, the Arbitration Panel shall report to the

D
<

Copyright Royalty Tribunal its determination con-

o]
o

cerning the royalty fee. Such report shall be ac-

o]
o]

companied by the written record, and suall set

o]
<o

forth the facts that the Board found relevant to its

)
=

determination and the reasons why its determina-~
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tion is consistent with the criteria sei forth in
paragraph (D) of this clause.

“(F) Within 60 days after receiving the
report of the Arbitration Panel under paragraph
(E) of this clause, the Copyright Royalty Tribunal
shall adopt or reject the determination of the
Panel. The Tribunal shall adopt the determination
of the Panel unless the Tribunal finds that the de-
termination is clearly inconsistent with the criteria
get forth in paragraph (D) of this clause. If the
Tribunal rejects the determination of the Panel,
the Tribunal shall, before the end of that 60-day
period, and after full examination of the record
created in the arbitration proceeding, issue an
order, consistent with th. criteria set forth in
paragraph (D) of this clause, setting the royalty
fee under this clause. The Tribunal shall cause to
be published in the Federal Register the determi-
nation of the Panel, and the decision of the Tribu-
nal with respect to the determination {including
any order issued under the preceding sentence).
The Tribunal shell algo publicize such determina-
tion gnd decision in such other manner as the Tri-
bunal considers appropriate. The Tribunal shall
also make the report of the Arhitration Panel and

265
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the accompanying record available for public
inspection and copying.

‘(@) The obligation to pay the royalty fee
establisbed under a determination of the Arbitra-
tion Panel which is confirmed by the Copyright
Royalty Tribunal ir. accordance with this clause,
or established by any order issued under para-
graph (F) of this clause, shall become effective on
the date when the decision of the Tribunal is pub-
lished in the Federal Register under paragraph
(F) of this clause, and shall remain in effect until
modified in accordance with clause (4) of this sub-
gsection, or until Decemhber 31, 1994,

“(H) The royalty fee adopted or ordered
under paragraph (F) of this clause shall be binding
on all satellite carriers, distributors, and copyright
owners, who are not party to a voluntary agree-
ment filed with the Copyright Office under clause
(2) of this subsection.

“() JupiciaL EBEVIEW.—Any decision of the

Copyright Royalty Tribunal under clause (3) of this

subsection with respect to a determination of the Arbi-

tration Panel may be appealed, by any aggrieved party

who

would be bound by the determination, to the

United States Court of Appeals for the District of Co-

&R 5572 B
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lumbia Cireuit, within thirty days after the publication

of the decision in the Federal Register. The pendency
of an appeal under thiz clause shall not relieve satellite
carriers of the obligation under subsection (b)(1) of this
section to deposit the statement of account and royslty
fees specified in that subsection. The court shall have
jurisdiction to modify or vacate a decision of the Tribu-
nal only if it finds, on the basis of the record before the
Tribunal and the statutory criteria set forth in clause
(3)X(D) of this subsection, that the Arbitration Panel or
the Tribunal acted in an arbitrary manner. If the court
modifies the decision of the Tribunal, the court shall
have jurisdiction to enter its own determination with
respect to royalty fees, to order the repayment of any
excess fees deposited under subsection (b)(1)X(B) of this
section, and tu order the payment of any underpaid
fees, and the interest pertaining respectively thereto, in
accordance with its final judgment. The court may fur-
ther vacate the decision of the Tribunal and remand
the case for arbitration proceedings in accordance with
clause (3) of this subsection.
‘“(d) DEFINITIONS.—AS used In this section—

“(1) ANTITRUST LAwWS.—The term ‘antitrust

laws’ has the meaning given that term in subsection (a)
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of the first section of the Clayton Act (15 17.8.C,
12(a).

“(2) DiIsTRIBUTOR.—The term ‘distributor’
means an entity which contracts to distribute second-
ary transmissions from a satellite carrier and, either as
a gingle channel or in a package with other program-
ming, provides the secondary ¢ransmission either di-
rectly to individual subseribers for private viewing or
indirectly through other program distribution entities.

‘(3) INDEPENDENT STATION.—The term ‘inde-
pendent station’ has the meaning given that term in

gection 111(f) of this title.

“‘(4) PRIMAEY TRANSMISSION,—The term ‘pr.-

mary transmission’ has the meaning given that term in
section 111(f) of this title.

“(5) PRIVATE VIEWING,—The term ‘private
viewing’ means the viewing, for private use in an indi-
vidual’s dwelling unit by means of equipment which is
operated by such individual, of a secondary transmis-
sion delivered by a satellite carrier of a primary trans-
mission of a television station licensed by the Federal
Communications Commission.

*(6) SATELLITE CARRIER.—The term ‘satellite
carrier’ means A& common carrier that is licensed by the

Federal Communications Commission to establish and

208
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operate a channel of communications for poeint-to-multi-
point distribution of television station signals, and that
owns or leases a transponder on a satellite in order to
provide such point-to-multipoint distribution.

““(7) SECONDARY TRANSMISSION.—The term
‘secondary transmission’ has the meaning given that
term in section 111(f) of this title.

“(8) SuBSCcRIBER.—The term ‘subscriber’ means

© W 1 ;O R W N =

an individual who receives & secondary transmission

o
o

service for private viewing by means of a secondary

[y
[y

transmission from a satellite carrier and pays a fee for

et
b

the service, directly or indireectly, to the satellite carri-

er or to a distributor.
14 “¢9) SupeEssTATION.—The term ‘superstation’
15 means an independent station licensed by the Federal
Communications Commission that—

“(A) was secondarily transmitted by a satel-

lite carrier for nationwide distribution on June 1,

19886, or

“(B) is secondarily transmitted by a satellite

21 carrier and is then secondarily transmitted by
22 cable systems serving, in the aggregate, not less
23 than 10 percent of all cable teievision subscribers,
24 as reflected in the most current statements of ac-

count deposited by eable systems with the Regis-

69
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ter of Copyrights in accordance with section

111(d)(2)(A) of thia title."'.

{3) Section 801(h)3) of title 17, United States
Code, is amended by striking “and 116" and inserting
*, 116, and 119(b)".

(4) Section 804(d) of title 17, United States Code,
is amended by striking ‘“‘sections 111 or 116" and in-
serting ‘‘section 111, 118, or 119",

(5) The table of gsectinns for chapter 1 of title 17,
United States Code, is amended by adding at the end

the following new item:

Limitations on exclugive rights: Sceondary transmissions of superstations for
private viewing.” .

3. EFFECTIVE DATE.

This Act and the amendments made by this Act take

effect on January 1, 1987, except that the authority of the

Copyright Royalty Tribunal to set rates pursuant to the

amendments made by this Act takes effect upon the date of

the enactment of this Act.

SEC, 4. TERMINATION.,

This Act and the amendments made by this Act cease to

be effective on December 31, 1994,

O
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APPENDIX I1

MATERIALS RELATING TO Low PowEr TELEVISION/COPYRIGHT

991 CONGRESS REPORT

2d. Sesaion ] HOUSE OF REPRESENTATIVES [ '99-615

AMENDING TITLE 17, UNITED STATES CODE. TO CLARIFY THE DEFINITION
OF THE LOCAIL SERVICE AREA OF A PRIMARY TRANSMITTER IN THE
CASE OF A LOW POWER TELEVISION STATION

Jung 3, 1986.—Committed to the Committee on the Whole House ogn the State of
the Union and ordered to be printed

Mr. KASTENMEIER, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany H.R. 3108]

[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 3108) to amend title 17, United States Code, to clarify the def-
inition of the local service area of a pPrimary transmitter in the
case of a low power televigsion station, having considered the same,

report favorably thereon without amendment and recomrnend that
the bill do pass.

PURPOSE OF THE LEGISLATION

The purpose of the legislation is to clarify any ambiguity that
might exist in current copyright law regarding the classification of
cable systems’ retransmission of low power television (LPTV) sig-
nals for purposes of calculating copyright royalty payments and ob-
ligations under Section 111(c) of the &pyright Act. This clarifica-
tion makes clear that a cable system’s retransmission of such a
signal within the defined local service area of the low power televi-
sion station constitutes retransmission of a “local signal’, for
which no royalty payment is required. In so doing, the gro ed
legislation conforms with the current policy of the Pyright Sgt'sme
of the United States.

BACRKGROUND

The Copyright Act of 1976—in 17 U.S.C. 111(c)—establishes a
compulsory licensing mechanism under which cable aystems ma
make secondary transmissions of copa\.r:'ighted works. is compul-
sory license is subject to various conditions, including the require-
ments that cable syatems file Stat?;nenta of Account semi-annually

60-239 O <71
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and pay copyright statutory royalty fees in accordance with section
111(dX2) and as adjusted by the Copyright Royalty Tribunal pursu-
ant to section 801(b)(2).

Six years after the enactment of section 111, the Federal Com-
munications Commission (FCC) authorized the establishment of low
power television stations entitled to originate programming.! In de-
scribing this new service, the Commission noted the rapid develop-
ment “of new and competitive technologies designed to deliver en-
tertainment and information services to the public’’ and recognized
that low power television would “permit fuller utilization of the
broadcast spectrum in service to those ends.” 2 Since 1982, several
hundred low power television stations have gone on the air and a
greater number of construction permits have been granted. Lotter-
ies for new construction permits are held every month. The FCC is
expected to grant up to 4,000 of these permits.?

e basic function of low power television is to provide local tele-
vision service in markets (typically in rural communities) that are
presently underserved by conventional full-power television. *‘Ulti-
mately such low power television could serve communities much as
local radio stations serve such communities today.” 4

As has all too often been the case, rapid and unforeseen techno-
logical developments occurring subsequent to passage of the 1978
Copyright Act have rendered its literal terms ambiguous. As aptly
observed in a recent report issued by the Office of Technology As-
sessment at the request of this Committee: “Once a relatively slow
and ponderous pracess, technological change is now outpacing the
legal structure that governs the system, and is creating pressures
on Congress to adjust the law to accommodate these changes.” &

Specifically, the status of low power television stations—not in
existence at the time of the 1976 Copyright Act—under the Act’s
definition of the “local service area of a primary transmitter’ has
been questioned. This definition establishes the demarcation be-
tween so-called “local” and ‘‘distant’ signals under the cable com-
pulsory license. This demarcation is critically important since large
cable systems, whose semiannual gross receipts exceed $214,000,
compute their copyright royalties beyond the minimum fee on the
basig of distant signal carriage (i.e., the ‘‘distant signal equivalent”
formula is applied).

By contrast, cable systems pay no fee for local retransmission of
“lacal signals.’’ The basis for this significantly different treatment
is found 1n this Committee’s report accompanying the 1976 Act:

! See 47 Fed. Reg. 21368 (1982) on recon. 48 Fed. Reg. 21478 (1983). See also Hearings on Copy-
right Issues Arising from New Communications Technologies before the House Judiciary Su
comm. on Courts, Civ.] LIbertiea and the Administration of Justice, 99th Cong., lat Sess. (1985)
&l;nereinafter referred to as House Hearings] (statement of Ralph Oman, Refist.er of Copyriqht-a].

rior to this time, some low power television stations had acted as sc-cal “*translater’’ sta-
tions: however, they did not originate programming.

2 47 Fed. Reg. at 21468.

% House Hearings, gupra note 1 (sﬁatf"éem of Ralph Oman).
uly

4131 Cong. Rec. E3626 (daily ed. 1, 1985) (remarks of Robert W. Kastenmeier). The FCC
has aptly observed that “low power service can provide additions to both "basic’ service and di-
versity of service. in furtherance of local service objectives . . . “Report and Recommendations
in the Low Power Inquiry,” BC Docket No. 7T8-53 at 89, September 9, 1980.

coee generally, Intellectual Property Rights in a of Electronics and Information at 3
(Office O Techno]ogyn Assessment 18‘55)'? Rxg n Age ronics
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In setting an initial fee schedule, the Senate bill based
the royalty fee on a sliding sgcale related to the gross re-
ceipts of a cable system for providing the basic retransmis-
sion service, and rejected a statutory scheme that would
distinguish between “local” and “distant’” signals. The
Committee determined, however, that there was no evi-
dence that the retransmission of “local” braodcast signals
by a cable operator threatens the existing market for copy-
right program owners.®

The Committee’s view prevailed in conference and was enacted in
17 U.S.C. 111(c).

The failure to treat a cable operator’s local retransmission of a
“local’ low power television station’s gignel in the same manner as
retransmission of a full power station’s signal is both illogical and
contrary to Congress' intent as manifested in gection 111(c) of the
1976 Copyright Act.

The meaning of ‘‘local service area of a primary transmission” is
found in the definitions section of 17 U.S.C. 111(f). That section pro-
vides that in the case of a television broadcast station, the “local
service area of s primary transmitter” comprises the area in which
such station is entitled to insist upon retransmiasion of its signal
by a cable system pursuant to the rules, regulations and reauthor-
izations of the FCC in effect on April 15, 1976, or in the case of a
television broadcast station licensed by an appropriate governmen-
tal authority of Canada or Mexico, the area in which it would be
entitled to ingist upon its signal being retransmitted if it were a
television broadcast station subject to such rules, regulations, and
authorizations. The existing statutory definition of local service
area thereiore covers those broadcast services in existence in 1976,
full-power domestic TV stations, Canadian and Mexican stations,
and radio stations. Because all full-power domestic stations were
subject to the 1976 mandatory carriage rules, Congress—as merely
a convenient way to establish a clear dividing line between “local”
and ‘“distant’” signals—defined the area of local service for copy-
right purposes in terms of the must-carry area specified in the
FCC’s rules, in effect on April 15, 1976. As noted above, however,
low power originating television stations were not in existence on
that date and thus could hardly be subject to the FCC’s rules.

Importantly, the proposed legislation (H.R. 3108) is neither af-
fected by nor affects the decision of the United States Court of Ap-
peals for the District of Columbia that present must-carry rules are
unconstitutional as violative of the First Amendment.” In authoriz-
ing the establishment of low power television originating stations
in 1982, the FCC declined to accord such stations must-carry
status.® Should the decision of the Court of Appeals be reversed,
low power television stations would still not be entitled to manda-

SH.R. Rep. No. 94-1476. 94th Cong.. 2d Sess. 90 (1976).

T See Quincy Cable TV, Inc., v. Federal Communications Commizsion, T68 F. 2d 1434 (D.C. Cir.
1985). Indeed, the Quincy court expressly noted that the must-carry rules may continue to serve
as “a convenient reference point for determining where local signal ends and a distant signal
be§i4".‘?3" for copyright purpcees. Id. at 1454 n. 42,

Fed. Reg. at 21492,
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tory carriage, nor would enactment of H.R. 3108 legislatively ac-
complish such a result.

In order to insure that low power stations are treated in the
same manner as full-power domestic and Canadian and Mexican
signals with respect to when carriage of those signals will be
“local”’ and royalty-free and when they will be “distant”’, it is ac-
cordingly necessary to clarify the current law. Present day confu-
sion—even after the clarification of policy by the Copyright
Office—has created a reluctance on the part of some cable systems
to carry the grogramming of LPTV stations without paying pro-
hibitively high royalty payments and to thereby risk copyright li-
ability, however slight that risk might be. Without cable carriage,
advertisers and copyright owners are reluctant to provide material
for broadcast on low power television, resulting in negative effects
on the pool of programming available to such stations. The net
result is that audiences, especially in rural areas, are deprived of
local programming offered by these stations. Ultimately, the eco-
nomic viability of this fledgling broadcast service is threatened.®

H.R. 3108 therefore modifies section 111(f) of title 17, United
States Code, to define specifically the ‘““local service area’” of a low
power television station in a manner such that cable systems will
know with precision when their carriage of such a station is ‘‘local”’
and when it is ““distant’’. For low power stations located outside the
50 metropo'tan statistical areas with the largest populations based
on the 1.% ansus, that area would comprise a radius of 35 miles
from the .ow power station’s transmitter site. The 35-mile standard
is used because it was formerly part of the I'CC’s defimition of sp:c-
ified zone of a w.levision broadcast station.1© Although low power
stat’ .ns were previously unprotected by this standard because it
wg applied only tc full service broadcast stations, the 35-mile limit
nonctheless is a convenient measure for the proposed legislative
change contained in H.R. 3108. As a consequence, a cable system
located within that area may carry that station’s signal as a
“local’”’ signal without payment of royalties other than the relevant
minimum fee. In heavily populated areas represented by the top 50
metropolitan statistical areas, however, the area of lecal service
would be reduced to 20 miles. This lesser geographic distance is an
approximation of the range of a LPTV station within such major
markets, characterized by the multiplicity of television signals.

This statutory clarification will remove any remaining copyright
ambiguities facing cable systems and enable decisions as to wheth-
er or not to carry low power stations on a local basis to be based on
what 18 best for subsacribers and the community served.

The result of this statutory change will be increased program-
ming possibilities in underserved small communities, promotion of
localism, the freer flow of information and ideas, more satisfied
viewers, and a clearer and more consistent copyright law.

The legislation has engendered no known opposition.

#See Housa Heariogs. supra note 1 {statement of Richard Hutcheson).
10 Bee 47 C.F.R. 76.5 (D). .
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LeEGi1sLATIvE HisTORY

It was in the waning days of the 98th Congress that the Commit-
tee first learned of lack of clarity in existing copyright law as re-
gards low power television. At that time, several Members of both
the House and Senate felt that a clarifying amendment could be
added to an unrelatrd piece of legislation, and perhaps enacted into
laswv before the end of the Congress. This approach, however, would
not have allowed the Committee—through the Subcommittee on
Courts, Civil Liberties and the Adininistration of Justice—to exam-
ine a particular bhill, hold hearings, conduct an open mark-up or
&hem‘se follow the normal procedures of either the House or the

nate.

Expressing reluctance to bg:lpass tk- " -les of the House of Repre-
sentatives, in September, 19%4, the C..airman of the Subcommittee
(Robert W. Kastenmeier) contracted his counterpart chairman in
the Senate, Senator Charles McC. Mathias, Jr. Together, on Qcto-
ber 1, 1985, they wrote to the then-Register of Copyrighis, David
Ladd, asking that administrative action be taken to resolve the
problem since Congress was scheduled to adjourn within days. In
the Kastenmeiler-Mathias letter, it was observed that under one po-
tential interpretation of the law, “cable systems would be very re-
luctant to include low power stations within their complement of
local services on a ‘may-carry’ basis, which in turn would serious
damage the development or viability of low power television.”!
Practically speaking, a low power television signal is not powerful
enough to be designated a ‘“distant signal’” since its maximum
range is only 10 to 20 miics. The Kastenmeier-Mathias letter con-
cluded that in the 99th Corigress, any ambiguity in existing law
would be clarified by a techisiical amendment. 2

On October 12, 1984, the Copy ight Office expeditiously respond-
ed by holding a public hearing on the matter. After receiving
public comment through October 22, 1984, the Office determizcd
that it would henceforth not gquestion the determination of a cable
system that a low power television signal carried by that cable
sBystem is a local signal and therefore exempt from the royalty fee.

y way of a letter dated November 29, 1984, to Chairman Kasten-
n::iizlc'l rom General Counsel Dorothy Schrader, the Office expressly
8 :

* * * that the status of low power television siguals under
the cable compulsory license is ambiguous. Accordingly, in
examining cable Statements of Account, the Copyright
Office will not question the determination by a cable
system that a low power station’s signal is “local” within
an areamapproximating the normal coverage zone of such
station.

! A copy of the Hastenmeier-Mathins letter is attached as Appendix 1. The interpretztion re-
ferred t0 was based on the following argument: “Since the definition of "local service area of a
primary transmitter” was specifically tied to the transmitter's ability to insist on mandatary
carriage under the rulesg of the FCC in effect on April 15, 1976, and low power television stations
did not have the right to insist upon such carrisge under those rulea, low-power television sta-
tions did not have a “local service ares’”’ and must, therefore, be "distant aignals”. While not
“El:mﬁ‘t some theoretical attractiveness, this argument defied raality.

13 4 copy of the Schrader letter is attached as Arpendix I1.
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The Copyright Office further expressed its support for legislative
clarification of the statutory ambiguity by a technical amendment
to the Copyright Act.!4

The legislation embodied in H.R. 3108 accomplishes this objec-
tive. H.R. 3108 was introduced on July 30, 1984, after drafting dis-
cusgsions were held with the low power television industry and the
Copyright Office as well as representatives of the cable television
industry, broadcasters and the motion picture industry.!® Compan-
ion legislation has been introduced in the Senate by Senator Ma-
thias in the form of S. 1526.

On November 20, 1985, a hearing was held by the Subcommittee
on Courts, Civil Liberties and the Administration of Justice on
Copyright Issues arising from New Communications Technologies.
H.R. 3108 was on the table. Testimony was received from Ralph
Oman (Register of Copyrights); Richard Hutcheson (Community
Broadcasters Association); and Rick Brown (Society for Private and
Commercial Earth Stations (SPACE)).

On January 22, 1986, H.R. 3108 was reported favorably by voice
vote to the full Committee by the Subcommittee.

On May 6, 1986, H.R. 3108 was considered by the Ccmmittee and,

a quorum of members being present, ordered favorably reported by
voice vote to the full House.

SECTIONAL ANALYSIS

H.R. 3108 is a one section bill. It adds a new sentence to the
fourth paragraph of section 111(f) of title 17, United States Code,
relating to the definition of local service area.

In principal part, section 111(f) currently provides that:

The ‘‘local service area of primary tranamitter,” in the
case of a television broadcast station, comprises the area in
which such station is entitled to insist upon its signal
being retransmitted by a cable system pursuant to the
rules, regulations and authorizations of the Federal Com-
munications Commission in effect on April 25, 1976 * * *.

H.R. 3108 adds language clarifying that in the case of a low
power television station, as defined by the rules and regulations of
the Federal Communications Commission, the ‘“local service area of
a primary transmitter” includes the geographic area within 35
miles of the tranamitter site, except that in the case of such a sta-
tion being located in a metropolitan statistical area which has one
of the 50 largest populations of ail standard metropolitan statistical
areas—based on the 1980 decennial census taken by the Secretary
of Commerce—the number of miles sha'l be 20 miles.

OVERSIGHT FINDINGS

e Comrnittee makes the oversight findings found in this report
w. 1 respect to this legislation.

1]

13 HR. 3108 is co-sponsored by Representatives Boucher. Mzrlenee. Hubbard, Leach, MacKay,
Grotberg, Mazznli, Morrison (of Conn.), Mocrhead. Bermean, Hyde, DeWine. and Cable.
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In regard to clause 2(a}3XD) of rule XI of the Rules of the House
of Representatives, no oversight findings have been subrnitted to
the Committee by the Committee on Government Operations.

NEw BupnceErT AUTHORITY

In regard to clause 2(0X3XB) of rule XI of the Rules of the House
of Representatives, the bill creates no new budget authority on in-
creased tax expenditures for the Federal government.

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1X4) of rule XI of the Rules of the House of
Representatives, the Committee feels that the bill will have no
foreseeable inflationary impact on prices or costs in the operation
of the national economy.

FEDERAL ApvisOrYy COMMITTEE ACT OoF 1972

The Committee fnds that this legislation does not create any
new advisory committees within the meaning of the Federal Adwvi-
sory Committee Act of 1972,

CosTt ESTIMATE

In r=gard to clause 7 of rule XIII of the Rules of the House of
Repressntatives, the Commiitee agrees with the cost estimate of
the Congressional Budget Office.

U.S. CoNGRESS,

CoNGRESSIONAL Buncer OFFICE,
Washington, DC, May 8, 1986.
Hon. PETER W. Ropmvo, Jr.,
Chairman, Committee on the Judiciary, House of Representalives,
Rayburn House Office Building, Washington, DC.

DeEar Mr. CHAIRMAN: The Congressional Budget Office has re-
viewed H.R. 3108, a »ill to amend title 17 of the United States
Code, to clarify the detinition of the local service area of a primary
transmitter in the case of a low power television station, as ordered
reported by the House Committee on the Judiciary, May 6, 1986.
We estimate that enactment of this bill would result in no addi-
tional costs to the federal governmant or to state or local govern-
ments,

H.R. 3108 would specifically add low power television (LPTV) sta-
tions to the more general definition of the local service areas of tel-
evision stations in the copyright law. (LPTV stations did not exist
at the time the statute was first written in 1976.)

This bill would codify the existing practices of the Copyright
Office in calculating copyright royalty payments. Based on in‘or-
rnation fromn the Federal Communications Commission and the
Copyright Office of the Library of Congress, CBO estimates that it

will not affect the federal budget or the budgets of state or local
governments.
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If you wish further details on this estimate, we will be pleased to
provide them.

With best wishes,
Sincerely,
RupoLrru G. PENNER,
Director.

CommMrTTEE VOTE

H.R. 3108 was reported favorably by voice vote, no chjection
being heard, and a quorum of Members being present.

ArpENDIX I

.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDIC1ARY,
Washington, DC, October 1, 1984.
Hon. Davip Lapb,

Register of Copyrights, Washington, DC.

DEAR MR. LAapD: We are writing to you in reference to provisions
of section 111 of the Copyright Act and its potential effect on the
carriage by cable systems of local signals of low power television.
As you know, provisions of section 111 which define and distin-
guish “local” carriage and ‘‘distant’ carriage were considered by

Congress and the rules formulated prior to the introductior of low
power service by the Federal Communications Commissic.l. The
distinction between ‘‘distant’’ and ‘“‘locsl” is important because in
most instances the royalty is computed on the basis of distant car-
riage.

It is our understanding that the Copyright Office may feel con-
strained by certain language in section 111 to classify the cable car-
riage of purely local low power television station signals es ‘dis-
tant” signals due to the fact that the Office might conclude that a
signal must be subject to the FCC’s must-carry rules before it could
be considered local. This conclusion, of course, would result in car-
riage of these signals generating the same copyright liability as if
they were ‘‘distant,”’ thereby suhjecting cable systems to the pay-
ment of significant royalties. Under such circumstances, we are in-
formed that cable systems would be very reluctant to include low
power gtations within their complement of local services on a
‘may-carry’’ basis, which in turn would seriously damage the de-
velopment and viability of low power television.

During the time that Congress was considering how section 111
should operate, all local television signals were subject to must-
carry treatment and inclusion into the statute of a reference to
FCC must-carry rules merely provided a convenient way to estab-
lish a clear dividing line between the ‘“local” signals and the “dis-
tant” signals. The recent introduction of may-carry local low power
signals was not contemplated at the time of passage of the Copy-
right Act of 1976, but Congress’ intention was clear in wanting to
distinguish between signals that were truly local and others that
would be classified as distant. This was made manifest when,
during consideration by the Houge of the Senate-passed bhill, an
amendment was added to mandate royalties for the carriage of sig-
nals when they were cartied beyond the local coverage area of the
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station. Congress concluded that there would be no harm to copy-
right holders from such local carriage.

At a time in the near future, we intend to ensure that any ambi-
guity in the law is clarified by a techmical amendment. Unfortu-
nately, with a crowded legislative calendar and only a few daya left
in the 98th Congress, such an amendment is unlikely to occur this
year. We believe, however, that an interim indication from the
Copyright Office resolving any ambiguities in 8 manner to effectu-
ala.te original intent can gerve as a temporary solution to the prob-
em.

Such an effort by the Copyright Office to resolve this problem
will have our whole-hea aupp‘grrt. It will also be su]i)ported by
Honorable Majority Leader Jim Wright and Senator Lloyd Bent-
sen, who have expressed personal interest in this issue.

Accordingly, we request you to consider the questions raised by
thig letter, and ask that you keep us apprised of your progress and
any problems that might arise. if there i8 any way that we or our
staffs can asgist in this endeavor, please let us know.

In advance, thank you for your time and consideration.

Sincerely,
RoRERT W. KASTENMEIER,
Chairman, Subcommittee on Couris,
Civil Liberties and the
Administration of Justice.
CHARLES McC. MaTHiaAs, Jr.,
Chairman, Subcommittee on Patents,
Copyrights and Trademarhks.

ArPENnDIx 11
NOVEMBER 29, 1984.

Hon. RoBert W. KASTENMEIER,

Chairman, Subcommittee on Courts, Civil Liberties and the Admin-
zstrag%n of Justice, Rayburn House Office Building, Washing-
tor, .

Dear Mr. KAsTENMEIER: On October 1, 1984 you wrote to David

Ladd, Ref'uster of Copyrights expressing certain views about the

o

status of power television (L signals under the cable rom-
pulsory license of 17 U.S.C. section 111. e Copyright Office held a
public hearmieon October 12, 1984 and received public comment
through October 22, 1984. Your letter was made a part of the
record of this proceeding.

. The record discloses that owners of copyright, except for the Na-
tional Association of Broadcasters, argued that under the Copy-
' right Act definition of ‘““‘local service area of a primary transmit-

ter,”” the signal of an LPTV statioz must be classified as ‘‘distant”
since the distinction between “local” and ‘‘distant’” signals is frozen
as of April 15, 1976 and LPTV stations have never n accorded
“must-carry’ status. Representatives of LPTV stations and cable
system operators al.E.l for a contrar’y interpretation of the Act.

ey argu~d that the Copyright Act’s reference to the Federal
Communica.ions Commission’s April 15, 1976 “mustcarry’” rules as
the demarcation between “local’ 'nd “distant’” signals was funda-
mentally based on geographic considerations, and the FCC’s rules
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mere:y provided a convenient method of describing the ggggraphic
limits of local signals. Some members of the public advan an al-
ternative argument for classifying LPTV signals as “local.” They
asserted that LPTV stations should be viewed as ‘‘deregulated
translator stations.” Translator stations did exist on April 15, 1976
and were covered by the “must-carry” rules.

After reviemn'n%l the Copyright Act and its legislative history in
connection with the divergent views expressed on the public record,
including your letter of ber 1, 1984, the Copyright Office has
concluded that the status of low power television signals under the
cable compulsory license is ambiguous. Accordingly, in examining
cable Statements of Account, the pyri&lht Office will not question
the determination by a cable system that a low power station’s
signal is “local” within an area approximating the normal cover-
age zone of guch station. )

. A Notice of this policy decision was published in the Federal Reg-
ister on November 28. 1984 at volume 49, pages 46829-31. A photo-
cogg of the Notice is enclosed.

your letter of October 1, 1984, you expressed the intention to
clarify any ambi 't%oin
Copyright Act. 'l‘ge pyright Office recommends such an amend-

ment. We would be ple to submit draft language, at your re-
quest.

Sincerely yours,

the law by a techmicai amendment of the

DoRrROTHY SCHRADER,
General Counsel.

Enclosure: Notice of LPTV policy decision.
MDocket RM B4-4]

CasLE CoMpPULSORY LICENSE; PoLicy DecisioN CONCERNING STATUS
oF Low PoweRr TELEVIS1ION STATIONS

Agency: Copyright Office, Library of Congress.
Action: Notice of policy decision.
Effective date: Novemger 28, 1984,

1. BACKGROUND

Section 111(c) of the Copyright Act of 1976. title 17 of the United
States Code, establishes a compulsory licensing system under which
cable sﬁgﬁgms may make secondary transmissions of copyrighted
works. is compulsory license is subject to various conditions, in-

cluding the requirements that cable systems file Statements of Ac-
count semi-annuallg) and pay statutory royalty fees in accordance

with section 111(dX2) and as adjusted b){zthe Copyright Royalty Tri-
bunal in accordance with section 801(bX2).
Six years after the enactment of Section 111, the Federal Com-
munications Commission (FCC) authorized the establishment of low
wer television stations entitled to originate programming. See 47
R 21468 (1982), on recon., 48 FR 2147§ 1983). Since 1982, 117 low
wer television stations have gone on the air and an additional
59 construction permits have been granted. Lotteries for new con-
struction permits re held every month; the FCC is expected to
grant up to 4,000 .. these permits.
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The status of these low power television gtations under the Copy-
ight Act's definition of the ‘“local service area of a primary trans-
mitter” has been questioned. This definition establishes the demar-
cation between so-called “local’”’ and ‘distant’ signals under the
cable compulsory license. This demarcation is critically important
since large cable systems, whoee semiannual gross receipts exceed
$214,000, compute their copyright royalties beyond the minimum
fee ! on the basis of distant signal carriage (f.e., the ‘“‘distant signal
equivalent” formula is applied).
The definition of local service area is found in section 111(f):

The ‘““local service area of primary transmitter,” in the
case of a television broadcast station, comprises the area in
which such station is entitled to insist upon its signal
being retransmitted by a cable system pursuant to the
rules, regulations, and authorizations of the Federal Com-
munications Commission in effect on April 15, 1976. . . .

The Copyright Act was enacted in 1976; the relevant section
111(f) definition refers to the type of television broadcast station
that the FCC required cable systems to carry on April 15, 1976.
Under one interpretation of the Act, since the low power television
station category did not exist in 1976, they can not be considered
‘“‘must-carry’ stations under the FCC rules in effect on April 15,
1976. Moreover, the FCC currently does not require cable retrans-
mission of low power television stations. The distinction between
local and distant signals found in 17 U.S.C. 111 is frozen as of the
FCC’s rules in effect on April 15, 1976. The Committee on the Judi-
ciary expiained that they used this date in the relevant section
111(f) definition since they believed ‘“that any such change for copy-
right purposes, which would materially affect the royalty fee pay-
ments provided in the legislation, should only be made by an
amendment to the statute.” H.R. Rep. No. 1476, 94th Cong., 2d
Seas. 99 (1976).

During the past year, representatives of cable systems have
asked the Copyright Office whether these low power stations may
be considered as “local’” within the relevant definition of section
111(). Reasoning from the language of the Act itself, the legislative
histo cited above, and the fact that the FCC did not choose to
give these stations ‘‘must ca.ngr” status_when they considered the
matter, 48 FR 21475, 21482 (1983), the Copyright Office responded
that low power television stations were not subject to the FCC’s
“must carl('iy” rules and would presumably be classified as ‘“‘distant”
signalg under the definition in 17 U.S.C. 111{).

On September 25, 1984, various representatives of the low power
television community asked the Copyright Office to reconsider its
position on the status of low power television stations under the
stgct,i,on 111(f) definition of “‘local service area of primary transmit-

r.

In response to the urgency of these requests, the Copyright Office
held a public hearing ¢n October 12, 1984, for the purpose of elicit-
ing comment on the correct interpretation of the pyright Act as

1 All cable Systems pay a minitnum fee for the privilege of making secondary transmissions,
irrespective of groas receipts or actual distant signal carniage. 17 U S.C. 111dXBXi. (C) and (D).

<81 -




278

12

it relates to the status of signals of low power television gtations
retransmitted by cable systems. Specifically the Copyright Office
invited comment in two areas: (1) If a cable system retransmits a
low power television signal, should the signal be characterized as
“local” or “distant” for purposes of applying the distant signal
equivalent value formula? If the response is that the signal should
be considered “local,”” how are the limits of the station’s ‘“‘local
service area’ defined and by what authority? (2) If a cable system
retransmits a low power television station on the basis of a volun-
tary license from the station and all ownera of copyright in all
copyrighted works transmitted by the low power television station
have granted explicit voluntary licenses for the secondary trans-
mission by cable, must the cable system nevertheless specify that
carriage in its Statement of Account and pay copyright royalties
under the compulsory license, (assuming *he cable system retrans-
mits at least one additional broadcast signal), or is the retransmis-
sion of such a low power television station outside the cable com-

pulsoz? license since all copyright owners have consented voluntar-
ily to the retransmissicn?

2. SUMMARY OF THE HEARING AND COMMENT RECORD

At the October 12, 1984, hearing representatives from the Ameri-
can Low Power Television Association (ALPTA), Low Power Televi-
gion, Inc., Community Broadcasters of America, Inc.,, Community
Antenna Television ociation (CATA), ACTS Satellite Network,
Inc., American Christian Television System, Inc., and seven opera-
tors of low power television stations testified. The comment period
was held open until October 22, 1984, and twenty-two comments
were received. In addition to the comments submitted by those who
testified at the hearing, comments were submitted by the Motion
Picture Association of America (MPAA), Major League Baseball,
the National Association of Broadcasters, Multivisions, o
Bogner Broadcast Equipment, Times Mirror Cable Television, Inc.,
National Cable Television Association, and more individual opera-
tors of low power television stations.

a. Status of Low Power Stations. Everyone who testified at the
October 12 hearing took the position that low power television sta-
tions should be considered local signals within section 111(f). Sever-
al different arguments were presented for reaching this conclusion.
The ALPTA and other meml?ers of the low power community took
the position that the interpretation given by the Copyright Office is
not required by the statute and is inconsistent with congressional
intent. In support of the ALPTA argument an October 1, 1984,
letter to the gister of Copyrights from Representative Robert W.
Kastenmeier, Chairman of the Subcommittee on Courts, Civil Lib-
erties and the Administration of Justice and Senator Charles McC,
Mathias, Jr., Chairman of the Subcommittee on Patents, Copy-
rights and Trademarks, was introduced in which these Members of
Congress expressed the view that when gection 111 was enacte all
local signals were subject to must carry status and may carry local
low power signals were rot contemplated, but “Congress’ intention
was clear in wanting to distinghuish between signals that were
truly local and oth ~that would be classified as distant.” In this

[ ] .




279

13

letter these Members of Congress indicate that any ambiguity in
the law will be clarified by an amendment but ask the Copyright
Office for “an interim indication . . . resolving any ambiguities in
a manner to effectuate original intent . . .”

CATA argued that low power television is not a new gervice but
an evolution and modification of the long standing television trans-
lator rules. To support this position CATA asserted that most of
the rules governing translators also apply to LPTV stations. The
same application forms are used by both, and a translator can con-
vert to LPTV status by simply filing a letter asking for the author-
ity to originate programming.

CATA minimizes the 1982 FCC decision that denied “‘must
carry’’ status to LPTV stations by arguing that it is a post 1976
rule change that has no effect on the relevant definition in copy-
right law and that it was made as a result of the deregulation cff-
mate at the FCC,

Tn accord with their position that a LPTV station is a ‘‘deregulat-
ed translator,”” CATA stated that LPTV local service must be de-
fined in the same manner that the local service area of a television
translator was defined under the FCC rules in 1976. A determina-
tion of local status depends on whether the translator serves the
cable community: the license 80 specifies, the signal is actually
available, or the translator provides a “quality signal” to the cable
community.

Representatives of Community Broadcasting and individual
L station operators testified concerning the need to obtain
local status in order to be carriedgicable systems.

Although no opposition to the PTA position was given at the
October 12 hearing, during the comment period, representatives of
copyright proprietors submitted statements in support of the inter-
pretation on}inally given by the Copiy-right Office. The MPAA
argued that if the statutory definition of “local service area” is dis-
regarded, there will be no way to determine when :. 'nw power sta-
tion is “local’’ and when it is “distant.”’

Responding to CATA’s translator argument, Major League Base-
ball asserted that some translator stations did not have “must

: > hts under the April 15, 1976, FCC rules and that Copy-
right Office should not consider LPTV stations as ‘“‘deregulated
translators’” since the FCC had not adopted such a construction. Fi-
nally, they argued any decision that carriage of a LPTV signal re-
ceivable off-the-air within a thirty-five mile zone is royalty-free
must be made by Congress. .

Other commentators supported the ALPTA position. Times
Mirror Cable Industry, Inc. agreed with ALPTA that a ruling that
locally broadcast L signale are “local’” under §111 could be
baseci upon the statutory language. Times Mirror argued that a
LPTYV station is a broadeast station whose signal is subject to com-
pulsory licensing under section 111(c) but that its signal is not the
signal of a “television broadcast station’ for the ptﬁpose of defin-
ing the “local service area” in section 111(f). Times Mirror reached
this conclusion by maintaining that “television broadcast station’
in section 111(f) 18 a term of art referring to full power television
stations. Time:s Mirror also observed that section 111(f) provides an
alternative for defining the local service area of broadcast stations
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which do not possess mandatory carriage rights, e.g., radio stations;
that the FCC “must carry” rules for translators do not specifically
define the local service area; and that the local area served for
LPTV could be determined in the same way. Alternatively, Times
Mirror argued that LPTV could at least be treated as local broad-
cast stations when carried by cable systems in their community of
license and any other community served from the same headend.

Multivisions, Ltd. took the position that the Copyright Office's
interpretation ignored the ‘‘common sense” of the statute, was
overly simplistic, and at odds with the probable congressional
intent. To support this position Multivisions quoted from the Sev-
enth Circuit Court of Appeals opinion that the courts should “in-
terpret the definitional provisions of the new act flexibly, so that it
would cover new technologies as they appeared, rather than . . .
narrowly and so force Congress periodiceily to update the act.”’
WGN Continental Broadcastirﬁ‘eco. v. United Video, Inc., 685 F.2d
218 (7th Cir. 1982), rehearing denied 693 F.2d 628. Multivisions as-
serted that tne “mechanistic application of a ‘distant’ lable to all
LP}]{:J Aséﬁnal carriage would be at odds with the intent of the Copy-
rig "y

The comments submitted by the National Association of Broad-
casters (NAB) and individual cable operators supported the ALPTA
argument that LPTV signals should be classified as “local” without
elaborating on it. Both NAB and several of the operators did sug-
gest that this “local” classification should apply only in an area ap-
proximating the normal coverage zone of such stations.

b. Retransmission Consenis. As to the second issue, all of the wit-
nesses and commentators agreed that retranamission licenses could
be negotiated, and royalties therefrom would substitute for compul-
smg' license royalties for the particular signal for which consent
had been secured. The MPAA wrote that such consents are a

“practical, marketplace solution.” As the hearing, however, LFTV
operators testified that acquiring all of the consents necessary was
a long and arduous procedure.

3. POLICY DECISION—STATUS OF LOW POWER TELEVISION SIGNAILS

Having reviewed the statute and the legislative history in con-
nection with an examination of the divergent views presented at
the October 12 hearing and duri the comment period and having
noted the Kastenmeier-Mathias letter, the Copyright Office has
concluded that the status of low power television stations under
the cable compulsory license of the Copyright Act is ambiguous.
Consequently, the Copyright Office will take a neutral position on
this specific issue, awaiting the legislative clarification mentioned
in the letter from Senator Mathias and Representative Kasten-
meier. In examining Statements of Account, therefore, the Cop;-
~ight Office will not question the determination by a cable system
that a low power station’s signal is ‘“local” within an area approxi-
mating the normal coverage zone of such station.

a. Retransmission Consent. On the second issue presented in the
September 256 ALPTA letter, opposing interests presented uniform
responses that cable systems may carry low power television sta-
tions pursuant to negotiated retransmission consents. There was no
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suggestion that this could not be done outside the cornpulsory li-
censing provisions of section 111. If copyright owners and cable sys-
tems uniformly agree that negotiated retransmission consents su-

rsede the compulsory license requirements, the Copyright Office

as no reason to question this interpretation provided that the ne-
gotiated license covers retransmission rights for all copyrighted
works carried by a particular broadcasting station for the entire
broadcast day for each day of the entire accounting period. Since it
appears that the negotiated license would supersede the compulso-
ry license under these circumstances, cable systems would not have
to take account of the signal of the low power television station for
which the copyright owners’ consents have been obtained in paying
copyright royalties.
(17 U.S.C. 111, 702)

Dated: November 19, 1984,

DoroTHY SCHRADER,
Associate Register of Copyrights for Legal Affairs.
Approved by:
DANIEL J. BOORSTIN,
The Librarian of Congress.
(FR Doc. 84-31168 Filed 11.27-84; 5:45 am]

BILLING CODRE 1410-03-M
CuAaNGEs IN ExisTing LAw M.. i rY TaHE Binr, As REPORTED

In compliance with clause 38 of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, as shown as follows new matter is printed in italic, ex-
isting law in which no change is proposed is shown in roman):

Secrion 111 or TrTLE 17, UNITED STATES CODE

§ 111. Limitations on exclusive rights: Secondary transmissions
{(a) Certain secondary transmissions exempted

- » - - » » -
(f) Definitions
As used in this section, the following terms and their variant
forms mean the following:

A Yprimary transmission’” is a transmission made to the
public by the transmitting facility whose signals are being re-
ceived ard further transmitted by the secondary transmission
service, rege- ‘9 of where or when the performance or dis-
play was .. uSmitted.

‘“secondary transmission’’ is the further transmitting of a
primary transmission simult~neousiy with the primary trans-
mission, or nonsimultanecu. , with the primary transrnission
if by a “cable system’ not located in whole or in part within
the boundary of the forty-eight contiguoua States, Hawaii, or
Puerto Rico: Provided., however, That a nonsimultaneous fur-
ther transmission by a cable systemn located in Hawaii of a pri-
mary transmission shall be deemed to be a secondary transmis-
sion if the carriage of the television broadcast signal compris-
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ing such further tranamission is permissible under the rules,
regulations, or authorizations of the Federal Communications
Commission.

A ‘“‘cable system” is a facility, located in any State, Terri-
tory, Trust Territory, or Possession, that in whole or in part
receives signals transmitted or programs broadcast by one or
more television broadcast stations licensed by the Federal
Communications Commission, and makes secondary transmis-
sions of such signals or programs by wires, cables, or other
communications channels to subscribing members of the public
who pay for such service. For purposes of determining the roy-
alty fee under subsection (dX2), two or more cable systems in
contiguous communities under comr >n ownership or control
or operating from one headend shall be considered as one
system.

The ‘‘local service area of primary transmitter’”’, in the case
of a television broadcast station, comprises the area in which
such station is entitled to insist upon its signal being retrans-
mitted by a cable system pursuant to the rules, regulations,
and authorizations of the Federal Communications Commmission
in effect on April 15, 1976, or in the case of a television broad-
cast station licensed by an approoriate governmental authority
of Canada or Mexico, the area in which it would be entitled to
insist upon its signal being retransmitted if it were a television
broadcast station subject to such rules, regulations, and au-
thorizations. In the case of & low power television station, as de-
fined by the rules and regulations of the Federal Communica-
tions Commission, the local service area of a primary transmit-
ter comprises the area within 35 miles of the trunsmitter site,
except that in the case of such a station located in a standard
metrop< ‘tan statistical area which has one of the 50 largest
populations of all standard metropolitan statistiral areas
(based on the 1980 decennial census of population taken by the
Secretary of Commerce), the number of miles shall be 20 miles.
The ‘“local service area of a private transmitter”, in the case of
a radio broadcast station, comprises the primary service area
of such station, pursuant to the rules and regulations of the
Federal Communications Commission.

o
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100 STAT. 848 PUBLIC LAW 99-397-—AUG. 27, 1986

Aug. 27, 1988
[H.R. 3108)

Communlicaticns
and tele-
commmunications.

Public Law 99-397
99th Congress
. An Act

To amand title 17, United States Code, to clarify the definition of the local service
area of 8 primary transmitter in the case of a law power television station.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the fourth
Pﬂrﬂgﬂiph of section 111(f) of title 17. United States Code, relating to
the definition of local service area of a primary transmitter, is
amended by adding after the first sentence the following new sen-
tence: “In the case of a low power television station, as defined by
the rules and regulations of the Federa. Communications Commis-
sion, the ‘local service area of a primary transmitter’ comprises the
area within 35 miles of the tranamitter gite, except that in the case
of such a station located in a standard metropolitan statistical area
which has one of the {0 largest populations of all standard metro-
politan statietical areas (based on the 1980 decennial census of
population taken by the Secretary of Commerce), the number of
miles shall be 20 miles.”.

Seec. 2. (a) Section 11Nd)} of title 17, United States Code, is
amended—

(1) in paragraph (3) by striking out *‘clause (2)'" and inserting
in lieu thereof “paragraph (1)”;

(2) in paragraph (2) by striking out “clause (5)" and inserting
in lieu thereof "paragra})h @-;

(3) in paragraph (2XB) by striking out *clause (53)'" and insert-
ing in lieu thereof “paragraph (4)"";

(4) by striking out paragraph (1) and

(5) by redesignating paragraphs (2), (3). (4), and ¢5) as para-
graphs (1), (2), (3), and (4), respectively.

(b) Section 111(f) of title 17, United States Code, is amended b:
striking out ‘'subsection (dX2)” in the third undesignated paragrap
dde)t('ming a cable system and inserting in lieu thereof “subeection
( l)".

{c) Section 801(bX2) of title 17, United States Code, is amended by
striking out "111(dX2XB)”’ each place it appears and inserting in lieu
thereof *'111(dN1XB)".

(d) Section 801(dX2XD) of title 17, United States Code, is amended
by striking out “111(dX2) (C) and (D)’ and inserting in lieu thereof
"111(dX1) (C) and (D).

Approved August 27, 1986.

LEGISLATIVE BISTORY —H R. 2108:

HOUSE REPORTS: No. 99-6i 5 (Comm. on the Judiciary),
COMNGRESSIONAL RECORD, Vol. 132 (1986):
July 28. considered and passed House,
Aug. 9, considered and passed Senate, amended.
Ang. 15, House concurrted in Senate amendments.
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APITENDIX JII

MATERIALS RELATING TO EARTH STATION/COPYRIGHT PROVIDED BY
THE WITNESSES

b Fe e
At £ €U
.. Houze of Representatives eyl
€ommittee oa the Fuliciacp
allastingzton. WL, 20515
@ lepbone: 202-228-34G51

Hovember Z7, 1984

The Honcrable David Ladd
Register of Copyrights
Copyright OFfrice
Washingten, BD.C. 20540

Dear Mr. Ladd:

AS You khow, the use of satellites for the transmis.ian of
motfan plctures, television and radino programming, sporting events,
data and Oother I1nformation services has 1ncreased “ramarically
during this decade. While most of these transmissions nave hesn of
a "private® nature, directed to fixed polnts and intermediary
distributors faor further delfvery ta the public, direct broadcast

satellftes Intended for individual home raception are naw coming
on the scene.

The changing technologies of satellite distribution ralse a
varfety of copyright, telecommunications, Toreign and demestic
policy «oncerns. We discussed some of tnese {ssues at the Copy¥right

gffice's Langressional Symposium on Copyright and Technolegical
hange .

The 98t Congress began the process of establishing the foywnda-
tion for sattllite paulicy through the following actions:

{1} Amenaing the Communications Act of l93a cu cerning the

home recepi¢ion of unencrypted and encrypted satell{ite
cable programming;

{2z} Inposing conditions on beneficiary states under the
Cari{bbean Basin Economic Recover{ Act regarding the
1

regruadcast of V.5, satellite-delivered programming;
an

Ratifying the Convention Relating ta the Distribution of

Programme-Carrying 519nals Transmitted by Satellire
fBrusselc Satallite Canventionl.

Q
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Honorable David Ladd
Page Two
November 27, 1984

During the 99%th Congress, the Subcommittee on Courts, Civil
Liberties and tne Administration of Justice will explore many of
the copyright fissues embracing satellite transmission, particularly

in the area of direct broadcast satell{tes. The Copyright 0ffice
can be of assistance to the Subcommittee by commencing work now oOn
develeping an agenda of satellite issues which touch on capyright
policy for consideration during 1985.

Sin rely,

L tann BB —

ROBERT W. ASTERMEIER

Chatrman,

Subcommittee on Courts,
Civil Liberties and the
Administratfon of Justice

64~769 O -~ B7 -
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LIBRARY
QF
CONGRESS

Dwpartment
D5

Washingtan
D.C.
20540

Cetober B, 1985

The Honarable

Robert Kastenmeler

House of Representatives

2232 Rayburn House Office Bulilding
Washington, D.€. 20515

Deaxr Mr. Kastenmeler:

This Tesponds to your request for the views of
the Register of Cogyrights about copyright policy iasues
which arise from the transmission by satellite of copy-
righted programming.

Sacellite technology has already had an enorwous
impact on the delivery of copyrighted works to the public
and consequently upon the marketing and licensing arrange-
menta for the performance of these workrs. The widespread
use of sacelliite technology also makes the programming
vulnerable to signal piracy. The 9Bth Congress responded
to0 concernd about girnal piracy by amending the communi-
cations law and by ratifying the Bruasela Satellice
Convention.

The attached report briefly lists several copy-
right policy issues related to matellite technology:
reviews the exiating protection under the copyright and
communicacions laws against program infringewment or signal
piracy and notes the copyright policy issues implicit in
sections 633 and 705 of the Communicactions Policy Act of
1984. It also describea briefly the existing satellite
technolegy and the methods of tranemitting copyrighted
worka by satellice.

1 trust this report responds fully to your
request. buc 1f further informsrion or views are needed
please let me know.

Regidter of Copyrights

DD
&
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COPYRIGHT POLICY ISSUES ARISING FROM THE
TRARSMISSION BY SATELLITE OF COPYRIGHTED WORKS

1. SUMMARY LIST OF COPYRIGHT POLICY ISSUES

A Unaucthorized private reception

1. Background:
Ur.der traditional copyright law, pno liabilicy

exigte for the private performance of works. Broad-

casting. whether by conventional Hertzian wave or by

pacellite. 15 & public performance if the public ia
capable of receiving the performance, aven though
reception oeccurs in private. Moreover. the receptiocu of
a performance, in a public place, or the further distri-
bution of the Performance, infringe che copyright 1in cthe
work performed. unless there is a specific exemption,
such as 17 v.s5.C. 111¢aX(1) or 110(5). Mere reception
of a performance in a private home, however, is not an
act of copyright infringement under existing copyright
law. Satellice delivery of copyrighted works eicher by
direct broadcasting or satellite-to-cable, means chat
the sSignal containiug copyrighted works may be inter-
cepted by persons in the United States or abroad who are

not part of the copyright owner's intended audience.
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Pollicy issues:

To what extent should Cthe copyright law protect

authors and awners of copyright against the unauthorized

reception in private of copyrighted works? Should the

concept of public performance be adjusted in any way?

If so, what limitations, if any. should be placed upon

the exercise of the redefined right?

B. Scrambling of signals

1. BackEround:

Tc protect themselves agalnst signal plracy. Bome
satellite programming services have started to:. OF

intend to, scramble their eignala. The cable industry

is reportedly searching for a single, compatible system

to scramble all signals. The Communications Poliecy Act

of 1984 (Cable Act) encoursges the development of
scrambling systems aa one means of gaining protection
under the coumunlcations law.

On the other hand. some members of the public
believe they have the right to receive satellite pro-
gramming, and legislation has been introduced to declare
4 moratorium on the scrambling of signals or Lo estab-
lish a compulsory license permitting access to signals.

H.R. 1769 and H.R. 1840 have been introduced in cthis

Congress to gmend the new provisions of the Cable Act on

interceprtion agnd receipt of satellite cable programming
for private viewing. H.R.

1769 would amend the Communi=-
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cations Act by fumposing a Cwo-year ban ¢on the encryption
of satellite cable programming. The stated purpcse of
the bill would be Co allow time for the establishment of
effective licensing systems before encryption becomes
well-egtablished. (Some cable programming services such
as HBO are In the midat of establishing scrambling
Systems.)

H.E. V840 would vest the FCC with broad, new
authority to create. a compulsory licenae for the private
viewing of scrambled sacellice signala. The FCC would
set the prices, terms. and conditions £for che receipt of
such signals. The b11ll would also prohibit price
discriminacion agalnst backyard dish owners compared
with cable subscribera and would prohiblt any practices
that would force dish owmers to lease or purchase

decoding equipment f£rom particular auchorized socurces.

Policy isgues:

To what extent, if an¥, should the copyright law be
amended to ensure public access to satellite-delivered
copyrighted works? If any compulsory license is appro-
priate to assure access Lo sgsactellite sSignals., under wharc
terms and rates cf compenszation to copyright owners
should the license apply? In addition to copyright
owners, would cable System coperators Or cable program-

ming services share in any compensation from such a

&
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compulsory license, and, if po. what shares would be

appropriate? What mechanisms would be adopted for the

colleccion and discribucion of compulsory license fees?

c. Piracy of U.S. signals in foreign countries

1. Background:

Unauthorized interception and distribution in

foreign ccuntriea of U.3. satellite signals containing

copyrighted works has been a matter of concern by U.S.

interests for many years. The problem is particularly

acute in the Caribbean area. Central America, and Canada

to the extent these areas fall within the “feootprinc” of

U,S5, domesctic satellites, transmitting programming to

the United States publie. Ratlfication of the Brussels

Satellite Convention may encourage gther countries to

Join the Convention and protect againat unauthorized
distribution of signale,

The Convention provides only

narrow protection, however, since it does not protect

againat mere uynauthorized interception of signala. U.S,
copyright owners have sought and cobtained provisions in
trade legislation and the Caribbean Bagin Initiative
which require some assurance by the foreign benefi-
ciaries gf the legislaticon that they adequately protect

U.S. intellectual property. including copyrighta. It is

characteristic of this kind of legislation that it

requires reciprocal protection cof copyrights, whareas

both international eopyright convencions are based upon

Q
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the principle of national treatment. subject rto certain
minimum cbligationa. (Reciprocal arrangements thioreti-
cally regquire equal preotection, but Iin practice equality
is difficulr to achieve; national treactment theoreci-
cally may result in "unequal” protecrion i{n one tcouncry
in relatfon to another, but in practice. mince
fcrei®ners are ctreated the same as naclonals, nacional
treat . nt usually leads to higher and more uniform

levels of protection.)

2. Policy issaues:

To what extent do the existing internacional
copyright conventicns and the Brussela Satellice
Convention afford adequate protection for U.S. copy-
righted works againsc unauthorizZed reception and discri-
bution of satellite signals? Do trade-based reciprocal
measures hold significant promise for ensuring adequacte
proteccion for U.s. copyrighted works in foreign
countries, or are they leas promiafng in the long-run -
than efforts to ensure full compliance with exiscing
copyright and satellice conventions and efforts to
encourage wider acceptance of these conventions? Should
U.S. efforts be direcred toward development of domestic
copyrighet and communications law peolicies that would
ensure full compensation for satellite transmissiown of

copyrighted works st cthe source of the transmission?

A%
O
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D.

Copyright law implications of the Cable Communications Policy
Act of 1984

1. Background:

The Cable Communications Policy Act of 1984 (Fuhb.
)

98-549) established a comprehensive federal statutory

framework for cable operations in the United States.

The law establishes two property-type rights in program

sarvices, contains general language that purports to

safeguard the rights of copyright cwners, and containa

other faatures that may ilmpact the Copyright Act. For
example, although the Cop¥right Act containa irs own

definition of cable gSystem, irn was originally drawn from

compunications law and FCC policies.

2. Policy iasues:

To what extent will the new communications law
definition ¢f '"cable system" impact on the Copyright

Act? Would a gatellite carrier be deemed 8 "cable

system™ under the new definition when it retransmits
cable originacted programming directly from direct
broadcast or fixXed satellites tc home earth stations?
Would satellite resale carriers be deemed cable systems

1f they develop markerting systema Efor direct private

Teception? Will the FCC continue to classify "super-

stations™ as broadcast stations? 7To what exXxtent will
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recent litigation. What constitutes a “fair use” in

connection with "factual" works 18 unsgettled. See,

e.R.. Harper & Row V. Nation Enterprise, No. 83-1632,

slip op.. at 8 (U.S. May 20, 1985). The application of

the exclusive rights in $106 of the 1976 Act. as well as

limitations on these rights, such as rthat in $110(5), to

new methods of tramsmiassion could usefully be studied
further.

I1. LEGAL FPROTECTION FOR SATELLITE-DISTRLBUTED
PROGEAMMING UNDER THE EXISTING: COPYRLIGHT ACT

:gg THE 1984 AMENDMENRNTS TO THE COMMUNICATIONS

Frotection for program suppliers under the Copyright Act

1. Exclusive rights

One of the exclusive rights granted Co gwners of
copyright 1a the right of public performance.
106¢4). The terms

17 U.S.C.
“"perform” and "publicly'" are broadly

defined in 17 U.3.C. 101, to include the transmission of

a performance by any means te Che public, including
satellices.

The Copyright Act contains certain

exceprions to the right of public performsnce, of which

the reosr relevant are the exemptions of esectiona 110(5)
and 111 aj,

111{e)-(E).

and the cable compulsory license. section
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The gatellite-distribution of copyrighted program-
ming is now commonplace, eithe- by satellite to
broadcast station, or satellite to cable, links. Direct
satellite broadcasting (DES) has been autttorized by the
FCC. but the medium has not proved commeércially viable
yet.

A public performance takes place when a copyrighted
work is transmltted to the public via satellite. In
general, the emitting organization (a broadcaat atarion,
or a broadcast or cable program service network) ia
subject to full liabiliry under the Copyright Act for
authorizing the public performance. Therefore these
program services occur under licenasa from the owner of
copyright. Section 111{(b) of the Copyright Act provides
that cable originated programming (such ag HBD. ESPN,
and CHK) L1s subject to the copyright owner'a exclusive
ripht of public performance.

“The receprion and communication ro the public of a
performance in a publie place (for example, by turning
on a radio or television attached to commercial sound
aspeakers) is a public performance and subject to
liability unless one of the specific exceptions applies.
The further distriburion of a performance of a copy-
righted work in public is also a public performance.
Under thezse ptinciples, the reception of mnatellite-
digtributed nonbroadcast services in & bar. motel or

fiotel is apparently an infringementc of copyright. (The

lodging exemption of section 111(¢a) does not apply
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to nonbroadcast programming.) On the other hand, the

private reception of a signal in a private home and

without further communication t¢ the public, wyould not

be an Infringement of copyright. slnce the performance

is not public: this is true even i{f the reception i=s

unauthorized by the copyright owner.

Cable compulsory license

The retransmlssion of broadcast programming by a
cable system i3 sublect to the compulsory license of

section 111. The statute sets the terms and rates of

compensation: the rTates gre subject to adjustment by the

Copyright Royalty Tribunal. The compuldory license can

be irvoked in carrying a "superstation" transmitted from
the broadcasting facilicy via satellite and then discri-
buted to cable Bystema. Satellite resale carriers

licenged by the FCC have been held exempt from any

copyright liability for their retransmission activity
under 17 U.S.C. 111{a){3)

("passive common carrier"
eXemption) .

The Cop¥right Act does nor graint ¢cable system
operators any remedy agalinat "theftc-of-cable service”
since they are neither the creators nor the owners of

the copyrighted prograwming they transmit.
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Proctection for program suppliers and cable operators under

the Communlcatfons Pollcy Act oOoF 1934.

The Cable Communlicationa Policy Act oFfF 1984 (Cable Act)

among other major achiszsvements, created two new prilvace

rights of action (property rights in effect) under the

communicationa law te protect againat unautheorized private

reception of satellite Bignala under certain circumstances,

and t

@ protect against theft of cavle aervice whether the

sigr.al is relayed by satelllite or terrestrisl means.

1.

Unauthorized RecepPtion of Cable Service: Section &33.

Sactlion 633¢a){1) of the Cable Coummunicationa

Pollcy Act of 1984 (Cable Act) preohibits any persoen from

intercepting or receiving "any communications service
cffered over a cable sy¥stem, unless specifically author-
ized to de so by a cable operater or ag may otherwise be
spaecifically authorized by law."2/ While former §605 of
the Communications Act ©¢f 1934 also Lncluded a prohibl_
tion agalnst the unauthorized receptlion of communi-
cations services, npew $633 of the Cable Actr is parti-
cularly tailored to the theft of cable services, and
provides criminal penalties and civil remedies for
violations of that section. Former $605 of the 1934 act

did not contaln Specific remedies for such violations.

2.

Cable
Ccng .2
§633) .

Communications Policy Act of 1984, Pub. L. 98-549%9%, 98th
2d Sess., sec. 2, §633 (to be codiFied at 47 U.S.C.
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Since there may be cases of theft of cable service
that are not coverad by §633, it is noted in the
relevant legislative history that: "Nothing in this
section [$634, H_R. 4103, became §633, Cable Act] ias
intended te affect the applicability of existing Section
605 £o thefec of cable sexrvice. or any other remedies
available under existing law for theft of service, "3/
While it L8 not clear at this point which cable services
wouirld remain covered by %6805, now §705, of title 47
U.5.C.. the legialative history of new $633 stresses
that the phrase "service offered over a cable system"
limits “"the applicability of this gection to theft of
service from the point at which it i{is actually being
distributed gver a4 cahle system. Thus,., aituations
arising with respect to the reception of sarvices which
are transmitted over-the-air (or through another
technology), but which are also distributed over a cable
aystem, c¢ontinue to be subject to regsoluticn under
section 605 to the extene reception or interception
coccurs prior to or not in c&nnection with. distribution

of the service over a cable system."5/

Report on H.R.

4103 of the House Coumittee on Energy and

Commerce, H.R. Rep. No. -924, t ong., Zd Sess.

9 ereinafter cited as Houae Report),. Both the Senate
and House of Representatives adopted the explanations in H.R.
Rep. No. 98-934, with certain amendments., See Cable Tele-
communicationa Act, 130 Cong. Rec. S 14285 and H 12235 (daily

ed., Oct. 11, 198&)

Id.
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Alchough the term "cable service" 15 defined in
§602(£f) of the Cable Act, the meaning of the phrase
“"communications gervice" used 1ln $633(a)(1) is not
clear. The legislative history sheda scome 1light on chis
concept. The House Report actatea that che term "any
communications service" includer, for example, "“audilo,
video, rtextual. dara or other service offered over a
cable system, including any material transmitted to or

from & subscriber over & cable sBystem that has inter-

active capability.“él The phrase "any¥ communications

service” appears brocader than "cable service.'" As

defined in §602, "cable service” 1s restricted primarily

toc one-way transmlisgsion tc subscribers, and only such
subscriber interaction as may be required for the
selection of the videc programming ©r other programming
gervice. 'Communications service'" sapparently covers any
material transmitted over a cable systew having incter-
active capabllicy.

The prohibition in $633 also extends to & person
assisting in the interception or recelpt of a ¢ommuni-
cations service. Section 633(a){Z2) defines the term
“"asalet in intercepting or recelving"” to include "the
manufacture or discribution of equipment intended by the
manufaccurer or disctributor (aa the case may be) for
unauthorized reception of any communications Service

offered over a cable system . . .." According to the




House Report, it a8 ... ¢ *ha inten

vl Congress to
aublect manufact--cer-.,

lisbility

diastr1butura or retailers to
uttder thf.t gection if they do not provide a

daevice or equipment "with the intent or apecific

knowledge that it will be used for the unauthorized

reception of cable gervice.”6/ The primary aim of

subasection (a){(2) is ta prevent the manufacture and
distribution of so=called "black boxea" and vther
unanthorized converters which permit receptlion of cable
Aaervices without payment.lf

Fenaltiem O remedies for wvioclations of the
prohibfition in 5633(a)(1) are set forth {n subaections
() and (¢). The section also provides pgenerally that
any State or franchising authority may enact or enfarce
laws with respect to the unauthori{ized interception or
reception of any cable or other communicatious service.
even if the laws impose hipher penalties ot gzanctions.
The criminal penalties for viclatione of gubsection

(a>(1) of §633 are graduated. Any person who willfully

wiocolates the aection may be fined not more than 51,000
or imprisoned for not more than 6 monthe, or both.
Where the wviclation ia not only willful, but for
purposes of commercial advantage or private financial

gain,8/ the person is subject to a fine of not more than

6. ld. at 84.

7. 1ld.

B. 1Id The legislative history of §705 contains explanatocy
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325,000 or imprisoned for not more than | year, or both,

for the first offense, and nor more tham $50,000 or

imprisoned for not more than 2 Years. or both., for any

subsequent offense.2/ In this respect, the House Report

observes that "[t]lhe increased Penalries triggered by

willful wviolarions commirted for purposes of commercial

advantege or private financial gain are designed in part

to reach the production of devices, or sale of equipment

or gservicea. intended for unaurhorized reception of

services provided over a cable asystem."1Q/
With reapect to civil remedies, & "“person

aggrieved" by a wviolation of §633(a)(1) may bring a

civil Aaction in a U.S. district court or in any other

court of competent jnurisdiction. In light of the broad

language of §633(c)(1): "Any person aggrieved by any

violation of of subsection (a)(1) may bring a civil

language in connection With the phrase "private financial
gain." 130 Cong. Rec. S 14285 (daily ed. Oct. 11. 1984).
Further. rthe term 18 defined in 5$705(b)(5) as excluding "the
iain resulring to any individual for the private use in such
ndividual's dwelling unit of any programming for which the
individual has not obtained authorization for that use."
Courts may look to this definition for guidance in
interpreting rthe same term in $633 of the Cable Acrt.

An amendment wag made to & similar provision in §705. The
word “offense'" was changed to “conviction" in §705(d)(2) "im
order to clarify that more than one conviction, and not a
single couvicrion on more than one violation. is what
criggers the applicability of the higher criminal penaltiea
(which provide up re a $50.000 fine and 2 Years imprigon-
ment)." 130 Cong. Rec. S 14281, S 14286 (daily ed. Oect., 11,
19B4). Although the change was not made in §633, it may be
argued cthat the intent was the same.

1d.




action . . .," ir appears likely that borch copyright

owners and cable operators may have standing to enforce

this new provision. It ia not clear, however, whether

the clzuse "as may otherwise be specifically authorized
by law'" in subsecrcion (a)(1) wsa intended to cover
rights under the Copyright Act of 1976. The meaning of
the term "any person aggrieved” was diacussed in
connection with thz use of the term in §705(d)(3)(A) of

the Cable Act. In that context, the term was viewed as

covering owners of rightse In programming as well as
senders of the signal embodying the programming.ll/

Civil remedies available under subsection (c¢)

include temporary and final injunctlionsg, actual or
atatutory damages, and full costs, including attorney's
fees. With respect to the amcunt of damages, where a
court finde that a violation was committed willfully and
for purposes of commercial advantage or private
financial gain, the court may increase the award of
either actual or statutory damages to $50,000. 1In the
event the court finds 2 viclator was not aware and had
no reason to believe that his acts constituted a
viclation of §633,. the court may reduce the award to not

less than $100.

2.

Unauthorized Reception of Certain Cowmunications;
Section 75%.

See 130 Cong, Rec. S 14288 and H 12238 (daily ed. Get. 11,
I%84y. —

ERIC
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Specific provision has now been made in the

Communications Act of 1934 £~ *he protection of

“satellite cable programminga“lgf
§705(b), "the term

A8 defined in new
'satellite cable programming' means

video programming which is transmitted via satellite and

which is primarily intended for the direct receipt by

cable operators for their recransmission to cable

subscribers." Under the scheme adopted in §705 of the

Cable Act, any individusl is free to intercept or

receive any gatelllte cable programming for private
viewing if the programming involved is not encrypted.

and a marketing system has not been established as

provided in that section. Satellite cable pProgram

suppliers are given & clear choice by this new provi-

sion: acramble their signel, or establish a markecing

eystem for authorizing private viewing. The legislative

history elaborates on the terminology used in new

§705(b). With respect to the phrase “"private viewing"

as used in thac provisian.'it is noted that the term

does not include "any retransmission by so-called

'private cable' ©or ‘matellite master antenns television®

systems. Nor is it contemplated that an individual may

rediastribute programming received by his satellite

equipment to the homes or residences of his neighbors.

12. The Cable Act amends the Communications Act of 1934 by
redesignacting EFormer %605 as §703, and inserting “"{a)" after

the section designation. The Act alao adds new subsections
{(b)-{e) at the end of the existing section.
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Nor i3 ir contemplated cthat 'private viewing' includes
display of satellite c¢able programming in the publie
area of an apartment building, condominium, or housing

complex, or in taverns, restaurants or fraternal

halls."13/ Furcther. the interceprion of the "satellite

cable programming"” mugst be directly from the satellite
feed to come within the gcope of §705¢(b) . 14/

The exemption §705{(b) applies only where the video
programming transmitted via gatellite is primarily
intended for the direct :receipt by cable operzators for
their retransmission to c¢cable subacribers. With respect
to closed-clirculit aports and special events tranamis-
sions, it is noted in the legislative hisctory of that
provision thart:

Closed-circuit aports and special events
transmiasions, whether on a regular or ad
hoe basis may be primarily intended for
viewing by paying customers iu public places
whare local promoters have acquired publie
parformance rights (e.g.. movie ctheateras,
stadia, or public performance halls). If
the sender of such a transmisasion licenses
retransmission righrs to cercain cable
operators, one must look to the facts of che
case to derermine whecther this is the
"brimary" intent of the sender.l3

The Cable Communications Palicy Act of 1984 does
not clarify the threshold iasue of whar communicatcions

are covered by §705 in the first place. Section 705{a)

130 Cong. Rec. H 12238 (dalily ed. Ocr. 11, 1984).
1d.

1d-
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[former $605] provides that: "This section shall not
apply to the receiving, divalging, publishing, or
utilizing the contente of any radio communication which

is transmitted by any atation for the use of the general

publfic . « .."16/ The new satellite cable programming

scheme in $705(b)-(e) would not come into play where the
programming is8 "transmitted by an¥ gtation for the nse
of the gEeneral public.” In determining the meaning of
the exclusionary languAage in 5§705(a) ©f the Cable Act,
it is helpful to look to the construction of formexr 5605
of the Communicationa Act of 1934. Congreaa observed :n
the legislative history of che Cezbhle Act that former
§605 provided '"'broad protection against the unauthorized
interception of various forms of radio communications,™
and that there was no intent to alter "rhose broad
protectiona.”17/

Cage law construing former 5605 of the
Coununications Act of 1934 applied that section =o
subscription television. multipoint diatribution and
other transmission services. An earlier decision, that
was recently cited by the Court of Appeals for the D.C.
Circuit in reviewing the FCC's interim direct broadcast
satellite regulationa,lﬁf involved restrictions placed

Section 605, now 5705(a). was revimed in 1982: the term
"broadcast'" was deleted. See 47 U.S.C. §605 (1982).

130 Cong. Rec. 5 14287 and H 12237 (daily ed. Oect. 11,
19847 .

See Nationa&l Ass'n. of Broadcasters v. F.C.C.., 740 F.2d 1190
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on the operation of a subscription music service by FM

licensees. 1%/ 1In Functional Music, the court did not

agree with the FCC's f£inding cthat the activities of the
functrional music nperators constituted point-to-point
communicationa. Referring to the detinition of broad-
casting in the 1934 Act: the court stressed that
Functional Muaic's programming was of interast to the
general radioc audience and was specifically transmitted
with the intent to reach the public generally., As noted
in the DBS context, "the tegt for whether a particular
activity constitutes broadcasgting 15 whather there is
'‘an intent for public distribution’' and whether the

progreming 13 'of interest to the general . . .

audience.,'"20/ The FCC is currently reviewing the

application of {ts broadcast regulations to STV, MDS,
DB3 and other transmission services, If the FCC

initiates 8 regulatory proceeding on this issue, there

may be an opportunity to addresa the meaning of trans-

mission for rthe use of the general public for purposas
of &§705(a).

Functional Musie, Inc. v. F.C.Cvy 274 F.2d 543 (D.C, Cir.,
, cert. denied, 361 U.5. B13 (1959); see alsc Chartwell
Communicatlions Group v. Westbrook, 637 F.2d 459 (b6t ic.

1980); and Hational Subscription Television v. 8 & HTV., 644
F.2d B20 (9ch Cir, 1981).

National Ass'n. of Broadcasters, supra, 740 F.20 at 1207.
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Unlike former 3605, provision has been made in
anended 3705 €or criminal penalties and civil remedies
for violationa of the protections afforded by that
section. BSection 705{e) added by rthe Cable Act to the
Communicationa Act of 1934, gitle 47 U.S5.C., ulso
provides that the specific remedies in 3705 do not

. "affecr any right. obligation. or liability under title
17, United States Code, any Tule, regulation, or ordert
theregundetr, or any other applicable Federal, State, or
local law." With the exception of the change of the
word conviction" for "offenme" in §705(a)(2)., che
penaltiea and remedies under §705 are generally the asane
as those described above in connection with $633.

Unlike 8633, however, the legislative history of
$§705(d)(3)(A) states clearly that ownerg of rights in
intercepted radioc communications, and not just the
gsender of the signal, may be a "person aggrieved" by
violations of $705(a). BSection 705(d}>(4) does add a new
temedy. This provision subjects “che importation,
manufacture, sale, or distribution of eguipment by any
person with ﬁhe incent O0f itg uge to assist in any
activity prohibited by subsmection (a) [of $7051" o the
salfle penalties and remedies a5 a person who has engaged
in such prohibired activicy.

Ic ia provided in $705(e) that the copyright law
is not affected by that section, and the isaue of who

may authorize the reception of an unencrypted gignal

Q

ERIC
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for private viewing continues to be governmed by

existing copyright law and contract.2Z/ Wyicth respect to

the savinga clauge in $705(e) [then(d)]), Congress

observed that "cthe adoption of this provision i8s not

intended to affect the legal atatus under copyright law

of any technologlcal device. Further, there is no
intent being expressed wich respect to the question of
whether equipment capable of recelving satellicte cable
programming is to be considered a receiving apparatus

for purpose of an exemption under 17 U.S.C. 110(5) ."23/

I111. SATELLITE TECHROLOGY AND ITS USE IN TLE
DISTRIBUTION OF COPYRIGHTED WORKS

Since the passage of the Copyright Act of 1976,

developuents in satellite technology and changes iIn FCC coomuni-

cations policy have had a marked impact on the way Ln whieh the

American public receives television programming. "Superstations”

like WIBS (Actlanta) or WOR (New York) are disctributed naction-wide

via satellite to cable 1inka. A galaxy of new cable origination

services have been created and marketed via gatellice to cable

systems. Radio and television broadcast networks make incrzased

use 0f gatellictes to distribuce programming to their affiliates.

22. 130 Cong. Rec. H 12238 (daily ed. Oct. 11, 1984).
id. at H 12239.




PAFulToxt Provided by ERIC

23

Only some ©f rhese developments were contemplated in 1976: their

fmpact on cthe market for ctelevised programming f£s subscantial.

Direct satellite broadcasting, however, although inicially

promising,

A-

has not proved commercially viable to date.

Regulacory framework.

The framework within which the FCC authorizes che
operation of fixed-satellite and broadcascting-satellicte
services {8 rhe International Telecommunicacrions Convention.
Frequency allocaciona for these services musc comply with
the technical requiremencs set forth in the Convention,
Radic Regularions and other relevant agreements. Article 23

of the ITU Convention requires administracions to0 assure the

secrecy of radiocommunications.24/ The secrecy obligations

of the U.S5. under the Convention are generally covered in
§705 [former §605] of the Communications Act of 1934 on the
unauthorized publication or use of communicacionas. With
respect to the reception and use ©¢f television and radfo
programming that {5 mnot cransmicred for the use of the
general public, seccrion 705(a) prohibics generally

uynaucthorized person from rteceiving or fssisting in

Fotr rext of article 23, gee Final Acts of the World Admin-
igeracive Radio anference {Geneva, 1979), reprincted in

Hegsa%e from the Fresident of the United Ststes, Tr. Uoc. -
H0. ch ong ., sC ac

=21, ess ., {Treacy wasa
ractified by the U.S. on Seprt. 6, 1983).




PAFullToxt Provided by ERIC

receipt of any interatate or foreign communication by radio
and using such communication therein for his own »enefit or

for the benefit of ancother not entitled thereto.23/

Current FCC Authorizations.

Of the thirteen space Bervices listed in the Interna-

tional Telecommunications Union'as (1TU) Table of Frequency

Allocations, only two are currently of general interest in

the distribution of copyrighted works embodied in television
or radio programming: Fixed-Satellite Service (FS58); and

Broadcasating-~Satellite Service (BSS) .26/ Geostationary

satellites whose orbit remains approximately fixed relative
to the Earth's equator are used te transmit both FSS and BSS
for reception in the gzontinental United States, the 48

contiguous States (Conus).glf There is a direct correlation

between the power radiated by a space scation located on a
geostationary satellite and the size and complexity of the
antenna ugsed to receive the signal on the earth*s gsurface.

The higher the satellite power. the smaller the dish antennsa

See Cable Communications Folicy Act of 19B4. Pub., L. 98-54%9,
JBth Cong., 2d Sess., sec. 5, §705(a) (to be codified at 47
U.5.C. $705(a)) (hereinafter cited aa "Cable Act”).

See First Advisory Committee Report, ITU waRC CRB 1985, at
Z2-1 (198%).

For definiticns of terminology used in connecticn with space
servicea, see 47 C.F.R. §2.1 (1984).




required for reccstion. A recently launched satellite, GTE

Spacenet’'s GSTAR 1. 18 capable of delivering five channels
of service to one-meter or 1.2-merer disrhes .28/

Current opera&tional domestcic Batellite gyatems in the
FSS are aurhorized by the Federal Communicartions Commission
(FCC) to use the frequency band from approxiwmately 4 to #§
GHz (C-Band); &nd the bands from 11.7-12.2 GHz and 14=14_5

GHz (Ku-Band).29/ Satellites in the C-Band ucually have

about 24 tranasponders, while rhose in the Ku-Band approxi-
mately 16 transponders. The number of transponders on a
sartellite is generally dertermined by the toral awvailable

bandwith and by the frequency re-use plan. With respect to

BSS, rthe FCC regularions provide for liwmited eharing of the
frequency band 11.7-12_.2 GHz between FSS and BSS.30/
Provision has also been made for the use of the band 17.3-
17.8 GHz by the fixed-satellite service for the purpose of

providing feeder links to the broadcascing~satellite

service.31/ Fixed-satellire service ls generally a radio-

The search for ubiquicty in televigion. B

roadcagting. at 52,
ulky . J-

47 C.F.R. §2.106 (1984)., For list of C-Band &nd Ku-Band
satellites now operational, see Where the Birda are. Broad-

gastinﬁ. at 50 (July 8, 1985) (ExhIbic T1). The FCC discour-
apes the use of terms C-Band and Ku-Band s8incegnot a very

accarate way to describe frequency zllocations. elire art
47 C.F.R. §2_.106 and HG145 {(1984..
Id. at NG140.




communication service between earth statlions at specified
fixed polurs. In some cases, the service includes
satelllite-to-satelllite linka.

In anticlpation of the 1983 Regional Administrative

Radls Conference, the FCC adopted policlies and rulea for the

authorization, on an experimental basia, of direct broadcast

satellite service (DBS), Unlike the FSS, signals trans-
mitted or retransmltted by space statlions in the DBS service

are intended for raception at multiple recelving polints. 1In

its Report and Order of June 23, 1982, the FCC wiewed DBS

service as "a radlocommunication service Iin which slignals

from earth are retransmitted by high power, geostatlionary

satellites for direct reception by small, lnexpenslive earth

terminals.”32/ The FCC amended it: Table of Frequency

Allocations contalned in Part 2 of 1ts regulations to permlit

DBS downlink operations 1in the 12.,2-12.,7 GHz band and uplink
operations in the 17.3-17.8 Gz band.33/ The FCGC examined

S S ——

32. Re%ort and Order in Doc. No. B80-603, 90 F.C.C.2d 676, 677, n.

ile the FCC considers the terms BSS and DBS as
synonymous, it uses the term DBS "when dilscussing domeatic
pollicy matters and BSS with regard to frequency allocatlion
mattera.” 1d. Broadcasting-Satellite Service 18 deflined In
the FCC regulations as & "radliccommunication service in which
signals tranamitted or retransmitted by space statlions are
intended for direct reception by the general public. HNote:
In the broadcasting-satellite service, the term “direct
reception' ghall encompaas both individual reception and
community reception.' 47 C.F.R. $§2.1 (1984). For definicion

of "D%rect Broadcast Satellite Service," see 47 C.F.R. §5100.3
{(1984) .

33. 47 GC.F.R. $2.106 and NG 392 (1984). The frequency allocation
plan adopted for Reglon 2 of the 1983 Regional Administration
Conference for the Flanning of the Broadcaating-Satellite
Service, and refle=zted in the FCC Table of Frequency Alloca-
tions, may be incorporated in the ITU Radlioc Regulations at
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the record in that proceeding and conecluded that DBS could
provide extremely valuabhle servicea to the American people.
It found that the "possibl= bhenefits of the service include
the proviszsion of improved gervice to remote areas., addi-
tional channels of service throughout the country. program-
ming offering more variety and that 1is better suited to

vieweras' taates. technically innovative gervice, and

expanded non-entertainment service."3%/ The FCc's DBS Order

was reviewed by the Court of Appeals for the D.C. Circuict in
an action brought by cthe National Association of Broad-
caatera. The court commended the FCC on its regulatory
accommodarion of this new technology and generally upheld
the FCC'a frequency allocation for DBS and other aspecte of
its interim DBS regulationa. With respect to the applica-
tion ©of certain Pbroadcasting requirements tg this new form
of satellite service. however, the court vacated the portion
of the DBS Order "that makes broadcast restrictions
inapplicable to asome DBS aystems. . .,"33/

An interesting new development In gsatellice technology
and functicns i3 the discovery in rec¢ent years that some
spare capacity in what were consldered apace grations 1in the
fixed—-satellice service could be used to tranamit directly

to individual receivers. The FCC perumitted cthis sharing of

the Auguat 1985 World Adminisctrative Radio Conference.

Report and Order. supra note 7, at 780.

National Ass'n. of Broadcasters v. F.C.C., 740 F.2d 1190,
T2ZZ (D.C. Cir. 1984). ’
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F55 and RBS5 gervices as long as the users remain wichin gec
rechnical parameters, e.p.:. decibel levels. A 1982 grant by
the FCC to GTE Satellite Corporation (GSAT) to lease trans-
ponders on a Canadian communications asatellice in grder to
provide a broadcasting-satellire television service in the
11.7-12.2 GHz band formerly reserved for fixed (point-to-
peint) satellicte service was upheld in a court challenge
broughr by United Scates Satellice Broadcasting Co., Inc.
The Court found that GSAT had discloased In its application
"chat it had signed an agreement to lease capacity to United
Scates Televislon (USTV) which planned to provide television
programming to 'amall CATV [cable-TV] sysrems, hortels,
morels, hospirala, low power TV and STV [subacription tele-
vigion ox "pay TV"] and MDS [mulcipoint discribuction

service) operations as well as multiple and single dwell-

inga.'"36/ 1t is now recognized in the United States that

broadcasting-satellite gservice may be provided for direct to
home reception of television and radio programming using
eicher medium or high power gecstatlonary satellitas.

While rechnically feasible. direct t® home satzellite
broadcasting has proven very coscly. One of rhe few
cperational aystems, United Startes Satellite Communications
Inc. (USCI) recently filed for Chapter 11 bankruptcy
protection. USCI had provided a five channel Ku-Band

service since 1983 using Telesar Canada’'s Anik C-1I. Only

United States Satellite Broadcasting Co. v. F.L.C., 740 F.2d
1”’! 1141 EEOCO c{'l.! lggh).
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Hubbard Broadcasting's 'mited Sctates Satellite Broadeasting,
Direct Broadcasting Satellite Corp.. and Dominion video

Setellite are 8till planning to build and launch high power
direct broadcast ss8tellite ayatems8: and the FCC has granted
DBS permits to Satellite Syndicated Systems,

National

Christian Network. Advanced Communications Corp. and Hughes

Communicatlions Galaxy Inc.37/ Interest has been expressaed.
however. by many cable syateme and other enterprises in pro-
viding medium power broadecasting-satellite servicea. For
several months, the cable induatry has actively considered
plens to scramble 1ta satellite cable programming and aell
the service to owners of dish antennas. It 1s reported
that. in the last five yeara, over one million home dishes
have been installed, gnd that the pnumber 1s growlng "at a
rate of between 40.000 and 85.000 a month."38/ The service
would be prowided over the C.Band gatellites now used to
tranamit programming to cable systems. At least one program

distributor, HBQ, has recently announced a marketlng scheme

for reception of satellite cable programming directly by

individual earth station owners.3%/

See. e.p., T. Girard, Cable Biz Intensifving Effort to
Scra

mble and Market Program Sexvices, Daily Variery, act 1
(June 7, 1985); and J. Boyle, HBO Unveils plan to 3ell its
‘Services to Home Dish Ownera, Multichannel Newsa, ar 1 (May
b5, 19827,
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March 6, 1986

The llanovrable Ralpgh Duan
Register of Copyrights
Copyright Cffice

library of Congress
Hashington, N,C. 20559

Dear Mr. Rggisters:

In 1ight of recent’ announcemnents that several cowmon
carricrs are planning to encrypt secondary transmissions for
pnssitle resale to earth station owners, 1 thouwght 1t would be
useful to fntuire ahout the copyright ramifications of such
encryption and potential resale,

In particulara would yYou analyze srthether the provisions of
17 U.5.C, section 111¢a){3) har scramhling or prohibit re=ale for
descramhliing and receipt of the transnission. 1 would #pprecliate
an expeditious reply to this question,

Sincerely,

RODERT W. VASTENMEIER

Chatrman

Subcormittee on Courts.
Civil Libhertins and the
Administration of Justice

Bl'K:rmrm
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MAR 15 1900

March 17, 1986

The Honorable
Robert M. Kastenmeier
Chafrman, Subcomnmittee on

Courts. Civil Liberties and

the Administration of Justice
2232 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Kastenmefier:

I write in response to your inquiry of March 6th regarding
the application of the passive carrier exemption of section 111(a){3)
of the CoPyright Act of 1976 to certain activities of satellite resale
carriers. These activities involve the encryption {(“scrambling™) of
secondar¥ transmissfons distributed via satellite, and the sale or
rental of descrambling devices to satellite dish owners.

Section 111{a){3) provides an exemption for passive carriers
from 112bi1ity for secondary transmissions of copyrighted works where
the carrier “has no direct or indirect control over the content or
selection of the primary transmission, or over the particular
recipients of the secondary transmission....” Moreover, the carrier’s
activities with respect to the secondary transmission must “consist

solely of providing wires, cables, or other communications channesis
for the use af others...."

As you will recall, the basic principle underlying section
111{a){3) was {incorporated into the Copyright Reviston Bil1l early in
the revision process. On January 27, 1966. Profassor Derenberg,
re?resenting ATA&T, wrota the House Subcommittee regarding what he
belfeved was ambiguous language in the pending bi11 conr~rning the
Hab1lity of passive carriers Such as the telephone company. I have
attached a copy of the 1letter. Frofessor Derenberg proposed a
specific exemption for passive carriers, and his proposal ultimately
became section 111{a){3)}.

- 87 - 11 321
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The Honorabla

Robart W. Kastenmsefor
March 17. 1986

Page 2

Whan Congrass passed the Copyright Act of 1976, the FCC had
not yet authorized the creation of satellite resale cirriers. 1n

Easte™n Microwave, IlNc. ¥. ubleday S5portz. Ilnc.s 691 F.2d 125 (2d
Cir. 1982}, the second l{:qrcu‘lt held that Eastern M{crowave®s

retransmiss{on of station WOR (whosa ogramming fncluded 100 Mets

r
bazeball games)} to cable atems fe]g within section 111{a)(3)'s

pasaive carrier exemption. e court reached this conclusion under
the text of the Act Since 1t found the carrier merely retransmitted
tha signal without change ind exercised no control over tha selaction
of the primary transmission or recipiants of the afgnal. 1n suppart
of this {nterpretatfon, the court 2also cited your Subcommittes's
comment fn May 1982 4in a legislative reEort accompanying cable
copyright legislation that was not enacted. There has never been any
doubt by thiz Committee that carriers are exempt from caopyright
11ab111ty when retransmitting telavistfon signals to cable systems via
terrestrial wmicrowave or satellite facilft{es.”™ H.R. REP. NO. 559,
97th Con9., 2d Sess. 4 (1982).

The Seventh and Efghth Clircufts have also 1interpreted
Section 111{a){3). The forser held the exemption fnapplicable hecause
the carrfer changed statfon WGN's =ignal in itz retransmissfon, by
strigpinﬂ th® teletext inTorwation in the vertical blanking interval
of the signal. WEK Continental Broadcazsting Company v, United Video.
693 F.2d 622 (7th Cir. - re recentiy, the E19 rcuit held
the carrier was exempt when it retransmitted WTIBS's sfgnal fntact from
4 direct wmicrowave feed supplied by WTBS, eventhough the content of
the signal was not the zame &5 that broadcast over the air by WTBS.
Hubbard Broadcasting v. Southern Satellite, 777 F.2d 393 (B8th Cir.

The courts have never addrezsed the question of whether or
not satellite resale carriers can encrypt secondary transmisstons and
Ticense descrambling devices, and thks 1ikely result of eny 1itigation
over the fssue 15 necesser{ly a .satter of conjectura. Where the
resale carrier recefves the signal 3lready scrambled through a direct
feed from the primary transmitter. one could argue that the carrier
has not changed the sfgndl in any way, 4nd that the licensIng of
descrambling devices does not constitute control of the recfpients.
The practice might be defendad as andlogous to the axisting practice
of supplyfng some cable zystem with retranswmission szervices, 1.e.,

those who pay. recefve the service: thosa who do not pay are denled
service.

The Copyright Offica concludes, howaver, that the Ticenszing
of descrambling devices lagically falls outside the szcope of section
111. Congrasz nelther approved, 1mplicitly or explicitly., nor did 1t
even contemplate this type of activity {n granting the exemption to
passive carriers, 1ike telephone companfes. The devalopmant of resale
satellfte carriers haz been sesn as a tachnological advancemant that
enabled catle systemt to offer the programaing that Cengress
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Robert W, Kastenmeler
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authorized them to carry through section 111. The courts have relied
on the broad general purpose of section 111 to Justify many of the
activities of the satellite resale carriers. In dofng so they

declined to construe strictly some of the requirements of section
111(8)(3}-

However. Iin selling or rentin? descrambling devicas to some
earth station owners, the carrfers would appear to exercise control
over the recipients of the programming. This result seems especially
clear where the carrier both encrypts the signal and then purperts to
provide access through descrambling devices. But for the encryption,
the satellite dish-owners would be able to receive the s19nal on their
own equipment. The carrier therafore controls who may receive the
stgnal, Moreaver, since 1icensing of descrambTing devices would
appear to be a far mare sSophisticated and active function than the
passive function of merely providing “wires, cables, or other
communications channels,” even those carrters who seek to l1icense

signals encrypted by someone else would lose their 111(a)}{3)
exemption.

Therefore, 1 reach the preliminary judgment 4n this
difficult and controversial area of the law, that the sale or
11censing of descrambling devices to satellite earth statton owners
falls outstde the purview of sectian 111{a){3), particularly wherse the
carrier itself encrypts the signal. The exemption failing, the resale

carrier requires the consent of the caopyright owner of the underlying
programming .

Sinceraly,

an
of Copyrights

Enclosure:
Derenberg letter
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ARugust 14, 3986

Mr. Ralph Qoan
Registar of Copyrights
U.S5. Copyright O0ffice
Library of Congrass
Washington, D.C. 20540

Dear Mr. Oman:

1 have enclosed a copyY Oof H.R. 5126, the Sateallite Hoome
Yiewar Act of 1936. This bH417 would amand the Copyright

Act of 1976 tp provide a temporary compulsory license for
satellite carriers to retransmit Sugerstations for private
vinwlna by earth station owners. The Subcommittee on Courts.
Civil Libarties and the Adoinistration of Justice would

appreciate tha writtan cooments of the Capyright 0ffice on
tge nerits of the bill.

Sincaraly Yours,

Robart W. Kastenmefer
Chairaean, Subcoomittea on Courts,
Civi]l Liberties and the
Administration of Justice
R¥Kimra
Enclosura
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August 29, 1985

The Hoporahile
fobert W, Kastenmaier
Chairman
Subcommi ttee on Courts, Civil
Liberties and the Administration of Justice
U.5. House of Representatives
Washington, 0.0, 20515

SRR Dear Mr. Chairman?

ZONCRESE I am plessad to respond to your letter of August 14,
1986 requesting the comments of the Copyright 0ffice on the

g;““"""m merits of H.R, 5126. the Satellite Home Yiewar Act of 1984, |

support passage of the bill and hope that its epactment will 1n

Adskoagion the 1Jong term assist 1in the development of marketplace

o 2l

20540 saluticns te the licensing of satellite-delivered broadcast
signals.

Sincerely,

alph n
The Reg¥3ter of Cop, ~ights

i L]
Sk
N
U

ERIC

P o >
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COMMENTS OF THE U.5. COPYRIGHT OFFICE
ON H.R, 5126
THE SATELLITE HOME VIEWER ACT OF 1986

Thae satellite Home Viewer Act of 1986, H.R. 5126, was introduced by

the Chairman of the Subcommittee on Courtss Civil Liberties and the Admin-

istration of Justice, Robert W. Kastenmefer, and Representative Synar,

Representative Wirth and Representative Boucher on June 26, 1986. This bil}

would create a temporary compulsory license for satellite pesale carriers that

retransmit superstations for private viewing by earth stations owners.

Background

Since the enactment of the Copyright Act of 1976, developments 1in

satellite technology and changes 1n FCC communications polfcy have had a

marked impact on the way ¥n which the American public recefves television

programming. Satellite resale carriers distribute "superstatiens" Tike WT8BS

{Atlanta) and WOR {New York) patioawide via satellite to cablz down links,

and, similarly» other entrepreneurs have created a galaxy of new caixle

programming services for distribution via satellite to cable Systems, and tre
home subscribar. The technological davelopment of the home earth station

fostered the emergence of yet another programming audience: home dish owners

whose backyara dishes incercept these satellfte delivered signals.

While cable syStems have traditionally paid satellite carriers a per

subscriber fee for delivering the broadcast OF pay cable signal that they then

send out wver the wire to their subscribers, dish owners who received tnese

signals have paid no fee, since it was heretofore impossible for the carriers

to monitor who was receiving the signais. In order to impede =his




PAFullToxt Provided by ERIC

unduthorized reception gof thair satellite~borne signals. some copyright
holders and resale satsllite carriers have started to, or intend to, ancode,
or scrambl€», thelr signals.

The 1ssue af scrambling satellite signals has inspired reaction from
two differenct Sources. Some home earth station owners oblect to Scrambling
becausz they believe they have a right to receive satellite programming at =z
price comparable to that paild by cable subscriber recipients of the same
programming. Once the satell11te resale carriert begin to scramble the signals
they deliver, and begin to market decoding devices to home dish owners,
however, they may 10se their exemption under section 111(a){3) of ¢the
Copyright Act, and may be liable fgr copyright 1infringement for publicly
performing copyrighted programming. It 1S this latter point that prompted the
conception of H.R. 5126,

Under the Copyright Act of 1976, the retransmission of a broadcast
signa) embodying a performance or display of a copyrighted work by a carrier
15 not an infringement if the carrier "has no direct or indirect contral over
the content ar selection of the primary transmission or opver the particular
recipients of the Secondary transmission,” and 1f the carrier’s activiii{es
with respect to the primary transmission "constst solely of providing wires,
cables, or other communications channels for the use of others."1l/ In 1nier-
preting this provision, the U.S. Court of Appeals for the Second Circuit, in

Eastern Microwave Inc. ¥, Doubleday Sperts, lnc.> £91 F.2d 125 {2d Cir, 1932),

held that a carrier's retransmissfon of station WOR to cable systems fell
within the section 111{a){3) exemption, since 1t found that the carrier merely

retransnitted the s51gnal without change and exerclized no control over the

selection of the primary transmission or recipients of the signal. However,

o k-

17 U.s5.C. élll(a)(S) (1976).
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the courts have never addressed the questiom of whether a satellite resale
carrier can scramdle secondary transmissions and license decoding devices to
home earth statioa ownzrs and sti1l retain the seciion 111{a)(3} exemption.
Congress neéither approved, implicity ar explicity, nor did 1t even
contemplate this type of activity {in granting the exemption to passive
carriers. The Copyright Office has taken the position that, in selling,
renting, or 1licensirg descrambling davices to earth statiom ownerss the
carrier would appear to exercise control over the recipients of the program-
ming. “oreaver, licensing of descrambling devices would appear to be a far
more saphisticated and active functiom than the passive function of meraly
providing "wires. cLables, or other communications Chamnels.” Therefoare, in
response to pubiic and Congressional inquiry, the Copyright Office has
concluded that t7e sale or licensing of descrambling devices tao satellite
earth station owrars falls outside the purview of section 111{a){(3), particu-

larly where the carrier itself encrypts the signal.

If a carrier is not exempted from copyright 1iability under section

111{(a)(3) because 1% angages in the sale ar licernsing pr descrambling devices,

the carrier requ'rzs the consent of the copyright owners of the programning
embodied in the signal it pretransmits. To facilitate satellite carriers'
campliance with *he copyright law, amd to balance the imterests of copyright
owneérs, cable systems, satellfte carriers, and the viewing public, several
mambers of the Scbcommittee on Courts, Civil Liberties and the Admimistration

of Justice, and Fzpresentative Wirth of the Subcommittee on Telecommunications

intraduced H.R. E125.




Majar Provisions of H.R. 5125

H.R. 5126 would amend the Copyright Act to provide for an eight year
compulsory license far satellite carriers that retransmit superstations for
private viewing by earth station owners. The terms of the new compulsory
license would be set QOut 1n a new Section 119.

The Section 119 compulsory license would apply where a secondary
transmission of the signal of 3 superstation {s made by a satellite carrier to
the public for private viewing, and the carrfer makes a direct charge for such
retransmission service to each Subscriber receiving the secondary transmis-
sion. or from a distributer. Such as a cabhle system, that has contracted with
the ‘carrier to deliver the retrarsmission directly or indirectiy to the public
for private viewing. The compulsory license would not apply. and 2 satellite
carrier would be 11able for copyright infringement, in instances in which (1)
the satellite cari’er does not deposit the statenent of account 2and royalty
fee required by section 119: (2) the content of the programming or commercial
advertising or station announcements embodied in the signal retransmitted is
in any way wiilfully altered gr deleted by the satellite carrier; or (3) the
satellite carrier discriminates against any disteibutor 1in 8 manner which
violates the Feaderal Communications Act of 1934 or the FCC rules.

The section 119 compulsory license would operate 1n quch the same
way b5 the section 111 cable compulsory licens=. However, under section 119
the mathod for determinining a royalty fes 1s uniqua. Tha bi11 would allow
the copyright owners, satallite carriers, and disteibutors voluntarily to
negotiate a fea for the cOoPulsory license. If the parties do not previously
set a fee by voluntary negotiation, the bill provides a statutory fee of 12

cents per suhscriﬁer per secondary signsl delivered that would apply for the
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first four years that the compulsor¥ license §s 1n effect. Prior to

expiration of the first four year period {(Janvary 1, 1987 until December 31,

1590), the bill requires the parties to attempt to negotiate a fea for the
second four year period uf the l1{cense (January 1, 1991 until December 31,
1994). If zome or 211 of the parties do not voluntarily negotiate a fee, the
bill requires the parties to engage in compulsory arbitration to determine a
fee for the secend period. A rate decided by compulsary arbitration is
subject te Judicial appeal to the United States Court of Appeals for the
District of Columbfa Circuit.

The bill would allow satellite carriers tg contract with distribu-~
tors., such as cable systems, L0 market thelr services and collect royalties.
Hovwever, the satellite carrier remains responsible under the bBil11 for filing
statements of account and paying royalties for services provided under the
section 119 compulsory license.

Section 119 contains definitions for the following terms: antitrust
laws: distributor; primary transmission {same as the 17 U.5.C. §111 defini-
tion); privete viewing; satellite carrier;: secondary transmisston {same as the

§111 definition); subscriber; and superstation.

Copyright Office Conclusions

The 1introduction of H.R. 5126 demonstrates cencern on the part of
the bi1l's proponents that copyright owners recelve adequate compensation for
the additional public performance of their programming by satellite carriers
that scramble broadcast signals and further market the signals to neme earth
station owners. The Copyright Office shares that concern and supports the
public policy objective of encouraging satellite cazrriers to pay royalties for

their yse of copyrighted programming.
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Under Jrdinary circumstances. the Copyright Office advocates a

marketplace solution to a copyright 1l4censing problem wherever feasihle.

However, the Office recognizes that 1t 45 not

immediately feasible for
carriers to create a marketplace structure Tor the purchase of programming

Ticenses for the warks that are currently being retransmitted via satoilite
and that will soon be marketed on 2 scrambled signal. Accordingly, the Office
supports the short term solutfon afforded by H.R. 5126. fezause the compul -
sory license that would be established by H.R. 5126 1s of a short duration,
and 1s m2rely intended to provide compensation to copyright owners during the
interin period 1n which a marketplace mechanism for negotiating programming
1icenses 1s evolving., the Office concludes that the bill 45 an appropriate
solution to a difficult problem. Futhermore, the bi11's mechanism for setting
the second term rate by e couraging voluntary negotiation, and in the alterna-
tive mandating arbitration, provides a first step toward the estahlishment of
the markatplace soluiion that should ultimately develop.

The Copyright Offfce realizes that in the coming weeks, H.R. 5126
may be armended by the Subcommittee. The Copyright Office recommends that the
durazior of the section 119 compulsory license be shortened from eight to six
years, with a three year period for the 12 cents per subscriber per signal
rate to apply and a three year perfod for the negotiated or arhitrated rate to
apply. This would force the parties to expedite the development of a free
market licensing mechanism.

In addition, the Office recommends that the Subcormittee reexamine
the definition of "“subscriber" 1n proposed section 119{d}(7). As 1t s
present >y defined, the term "“subscriber” would include dndividual dwelling
unite *‘n multiple unit bulldings that recelve satellite signals.

These

buildings generally recedive transmissions from satellite master antenna
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television (SMATV) systems. With Increasing frequency, SHMATV operators have
sought %to0o use the compulsory licensing provisions of section 111 of the
Copyright Act to satisfy their copyright obligations for retransmitting the
signals of television broadcast stations. While the Copyright Office has nat
taken any position on the eligibility of SMATV operators to invoke the section
111 cable compulsary license, the Office accePts statements of account filed
and royalty fees deposited by SMATV operators for whatever value they may be
held to have by a competent court. The O0ffice urges the Subcommittee to
consider carefully whether or pnot it 1s appropriate to define the recipients
of 5™MATV services as "subscribers" under the proposed section 119 compulsory
license while the jssue of whether or not SMATV systems are "cable systems"”
under sectian 111 ds still uynsettied.

The Copyright Office 15 impressed with the spirit of 1nnovation
tempzred with cautfon that has characterized the develcopment of H.R. 5126, and
concludes that the timely passage of the bill, with minor modifications, would

sarve the public 4nterest. The bi1l1l entrusts new responsibilites to the

Copyright Qffice relating to the voluntary negotiations 4and compulsory

arpisr2tion procedu-es, and the distribution of the royalty fees. The Office
{s aware that it has been suggested the Copyright Royalty Tribunal should be
given sone or all o0f these resPonsibilities. ©On this point. the Office defers
to the judgment of the Congress. We are prepared to carry out whatever duties
Congress nandatz2s, but we 40 not seek them. The Copyright Royalty Tribunal

wodld ne an appropriate alternative.
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Ratione Caoe Tewewson Assuliatiorn. damper FooRsiage., 1724 MAsEAZNUADRIE Bupmue MHLTAGY
Piesiotm & wasrungtar [*C 2003
Cre* Evomume Dhie 230 7H- 3L

September 1€, 1986

Honorable Robert W. Kazctenmeier, Chairman
Subcommittee pn Courts, Civil Libercties, &
The Administration of Justice

2137 Rayburn House Office Buildino
Washington, D.C. 20515

pear Mr. Chairman,

As 2 result of representations mage by other industries,
there srems to be some uncertainty as to the position of the
National Cable Television Association on H.R., 5126, the Satellite
Home Viewer Act of 19BE. KNQOTE is not opposed to passage of H.R.
5126.

As yYOu know from both cur private discussjions and my
testimony we feel that it is necessary to bring the Copyright Act
up tes speed with the latest technology. 1In doing so it is only
eguitable that backhyard dish owners have arcess to the same
distant sicnales s2c deo cable subscribers.

we have reviewed the Subcommittee's Discussion Draft of
September 12, 1986. Even though it does not reflect the major
recommendations which we made in our testimony, bur position
remains the same. We do nort pppose passage of H.R, 5126.

Sincerely

>/

James P. mMooney
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SATELUTE TELEVISION VIEWING RIGHTS COALITION. INC.
. Fost Offfice Box 183133, Washingron, D.C, 20038

Ganeral Counsel: Richard &. Browrn
71920 N Strmel, N.W., Sulte 510

Waahirsgrton,
A22) BE7-D600

0. C. 20036

September 16, 1986

The Haonorable Robert Kastenmeler
Chairman, Subcommittee on Courts,
Civil Libertipes, and the Administration
of Justtce

Committee on the Judiciary

2137 Rayburn House Office Bldg.
Washington, D.C. 20515

Dear Mr. Chalirmant

it iz our understanding that H.R. 5126 [s scheduled to be marked-up by your
Subcommittee tomorrow. We strongly support the bill which you and the co-sponsors
have draftad. The bill will eclarity the rights of individual homeowners to obtain access
at a fair price to the satellite dellvered broadcast television programming which is
available ?o others., ‘The bll, as drafted, represents a [air and belanced effort to
compromise a variety of conflicting interests. It maintains the consumer's access to
television szervice whlle establishing & means of compensation for copyright interests,
thercby encouraging tbheir continued creativity.

it is gur understanding that several large speclal {nterest groups are now seeking to
amend parts of the bill to restrict the righta of home dish owners. We are concerned
about efforts that establlsh a threshold of access by sateliite dish users to new
suFerstutlons based on their availability to 109% of cable subseribers. By way of
relerence, most of the extsting supersiations are not currently available to that many
cable subseribers. Inclusion of this threshold will restrict the uses af home satellite
dishes and foster & furthar competitive Imbalance batween the home sstellite industry
ard the cable television industry. This amendment would, in effect, serve lo protect
industries whieh do not need protection while restricting access to underserved
Americans., We see no reason te impose such an artificial restriction.

Shouid the Subcommittee feel that such a restrietion is necessary, we would urge a
provision grandiathering superstations which were uplinked within 180 days of enactmant
of the legislation. Shouid the Suhcommittee wish to tle the future availability of
superstations to dish owners to their availability to cable television subscribers, we wouid
urge a threshold be set at 2-1/2 perceent which is closer to, but still exceads, the current
avallabifity of several of the superstations to cable television subscribers.

it is also our understanding that the networks have registered an objection to the
inclusion of pnetwork affillates as "superstations®. We befieve that All Americans who
have the capability of receiving network signals should continue to be abie to do so. wWe
do not wish to unreasonably interfere with the network and loeai station relationship.

PAFulToxt Provided by ERIC
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But don't confure true cahle aervices with Superstation "carriers.” The latter

have no proprietary rights in the programming they carry and pay nothling to get
it. Their pources of programming are the free, unecrambled, over—tha—air slgnals
of local television stations, They take thile Programming and retransmit it into
markets across the country =- mpmarkets in which the exclusive rights to the same
progremming have already been eold to a local statiobh in that market.

By allowing SuPerstation “"carriers™ to scromble these mignals, the federal govern—
ment would be condoning the taking of a free service and turning it intoc a pay
service. Or, put another way, the Subarstation "carriers” want the Congrenss

to bless the Practice whereby a ‘“carrier” canm steal A station's gignal,; then
scramble it to keep someone glse from steeling it from them!

Solvtlon: Prohiblt Superstation Scrambling

Rather than needing & 20 page bill to create another complex and convoluted com=
pulsory license to allow Supersteion scranmbling, Congress phould simply prohibit

1t. {(NOTE: This would not include true rable pProgram services.) INTV haa proposed
to amend Section 11! of the Copyright Act with a few words (ase attached) in

lieu of H.R. 5126. Remember, theame Superstation "carriers™ only atay in busitess
becsuse of tha "passive carrier” exemption, which amcunts to & substantial govern-—
mental subsidy. A prohibition on acrambling is a small price to pay for this
privilegs of operating cutaide of the normal marketplace for copyrighe licenses.

In shorty, we bhelieve thies 18 & fair goluticon. ILt's fair to home dish oWwnerse
and its fair #c Superseation "carriers” {(after all, if none can scracble, the
cable induatry cannot play one off against the other).

Mast importantl¥, from our standpoint, if the Subperstestiohsa are pot ascrambled,
there will be no need 26 amend the copyright laws to dis—honor our exclusive
program contractsh.

A Network Amendment to H.R. 5126 Would B¢ Grossly Unfalr

The biE three networks —— ABC, CBS and NBC = are attempting to smend H.R. 5126
te exeampt themselves. In othexr words, “carriers” would have a compulsory licenae
to steal, scramble and Bell the sigoals of Independent staticns, but not netwark
affilates. We hope the Congress will gee this for what it ia: a transParent,
self-serving attempt to gain special tresatment for networks over Independenta.

It is wrong for the signal of eny station, Aetwork or ILandependent, to be uplinked
to 8 gatellite and hurled around the counitry without the station's permissicn.

Sept:mber 1986
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The Honorable Robert Kastenmoler
September 16, 1986
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For this reason, and to the extent that the Subcommittee la sympathetie to the network
view, we would suggest that carrlers be permitted to market network afflliates to dish

owneras who are outside of elther Lhe predleted or actual receplion area nf a network
afflliate.

Agaln, we wish to relterate our support for the efforts of the Subcommliltee as
embodled In H.R. 5126 to resolve thess issues. The Subeammittee has taken a leading
rola In addressing a matter of eritical importance to mllllons of Amesicans who depend,
tor aceess to Informatlon and ldess, on direet satellite receptlon. We look forward to
mark-up of the bill end working wlth you to achieve passage of this important legislation

this year.
’{ L,bhll(u,/
ichard L. Brown
Counsel to the Satellite Television Viewing
Rights Coalitlon

Sincorely,

RLB:mit

ee: All Subeommittee Memoers
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1771 N STREET, N.wW.
WasHinGTon, D.C. 20036
MATIONAL ASSOCIATION OF BROADCASTERS
EDpwarDo Q. FRITTS
PRESIDENT & CED
{202) 429-5444 September 10, 1986

The Henorable Robert W, Kastenmeier
Chalrman

Subcommittee on Courts, Civil Liberties and
The Admilnistration of Justice

2137 Rayburn House Office Building
Washington, D, C. 20515

Dear Chairman Kastenmelier:

I understand the Subcommittee on Courts, Civii Liberties and the Administration o?
Justice wiil scon mMeet to mark-up H.R. 3126, the Satellite Home Viewer Act of 1986.
The Natlonal Association of Broadcasters wishes to express (ts oppositlon tc this
expanslon of the compulsory llcense currently enjoyed by passive satellite carriers.

We view the compuiscry license contained in Sectlon 111 of the 1976 Copyright Act
as an extraordinary form of copyright preference. The reasons cablie television was
accorded that preference have heen debated extenslvely and it is not our purpose to
continue that debate here. We only wish to ask why satellite carriers should be glven an
even broader license than contained In the 1976 Act. Are they a struggling Infant
industry? Did they exlst prior to the creatien of thelr compulsory license, as cable did”
Can they not negotiate In the open. marketplace for the pregrams they retransmlt, just as
the broadcasters negotiated for tho.'e very programs?

Qur system of free televislonh is based upon the concept of distinct markets. Tt
draws its strength from the individuality of those markets. Programmilng rights are
purchased on a2 market basis, To the &xtent those rights are undermined by the
extraordinary copyright preference of compulsory licenses, those markets becoma less
distinct and eventually could cease toc exist for purposes of program contracts. This
seems to us to be the very antlthesis of copyright law.

In rare cases, compulsory llcenses have been granted to preexisting Industries for
extraordinary reasons. The sateilite carrier industry, however, was actually an
outgrowth of the compuiscry license ltself — and at the expense of all those who must
vie in the open marketplace against the programming distributed by those carriers.

Mr. Chairman, we compete In a very compliex and sometimes unfair arena. We
can't envision the need for more compulsory licenses or expansions of those =xlsting
licenses. H. R. 3126 Is a step In the wrong directicn and we oppose its anactment.

Sincerely,

e

All Subcamittee Members
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PRESTON R PADDEN
President

September 4, 1986

The Honorablae Robert W. Kastenmeier
U.5. House of Representatives

2328 Rayburn House Qffice Bldg.
Washington. DC 20515

Dear Mr. Chairman:

When Congress reconvenesa: the Courts subcommittee will
mark—-up H.R. 5126, the sc—-called "Superstation scrambl-—
ing™ bill. For reasons ocutlined in our August 4th
letter to you (copy attached), INTV strongly opposes
this legislation and seeks your help in defeating it.

We are also attaching a recent article from the New
York Times whick detallsa how Indepandent stations are
sutfering from skyrocketing program costa. H.R. 51286
would add insult to this financial injury by granting
vyet ancother party —-- the Superstation carrier -- &
compulsory license to exhibit in our markets the very
sSame programming which our stations have purchased

on an exclusive basis in the open market. Worse yet:
the only "need"” for this legislation is to pacify the
cable industry's relentless pressure on Superstation
carriers to scramble their retranamissions in order
to diminish competition from backyard dish owners.

Exclusive program contracts negotiated and paid for in
the open market by Independent stations deserve the
recognition and protection noermally availzble under
the copyright laws. For this reason we ask you to
oppose this legislation.

We beliave the concaern over home earth station owners
can be met by a short addition to Section 111 which
would make it illegal for carriers to scramble Eree,
over—the—air broadcast sidgnala and still gualify for
the "passive carrier” copyright exemption. We would
ask that you sSupport thia language as a Substitute

for the new and conveoluted compulsSory license contained
in H.R. 5126&.

ASSOCIATION OF INDEPENDENT TELEVISION ST/ TIONS. INC
1200 EIGHTEENTH STREET. N W wASHINGTDN DC 29036 [202] a87-1970
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The Honorable Robert W. Kastenmeier
September 4, 1986
. e . 2

Finally, we are concerned that the subcommittee may
adopt an amendment on behalf of the three networks

which would prohibit a carrier from turning a network
affiliated station into a Superstaticn. The networks
argue that bringing network programming into a market

on a Superstaticn would severly harm the local affil-
iates who have exclusive licenses to exhibit the net-
work fare in their local markets. Wwhile we completely
agree with the networks' reasoning, it ias jinconceiv-
able to us that the Congress would recognize and

reaspect the exclusive programming licen=zes of network
affiliates while ignoring those of Independent stations!
In short, there is8 no public peolicy basis for distin-—
guishing between network programs and Independent prc-
grams in the context of this legislation. People who
want to hurl programs of any kind up onto a satellite
for distribution across the ceuntry should first acguire
the necessary rights to those programs.

Thank you for Yyour consideration.

Best regards.

Preston R. Padden

PRP:g

Enclosures
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INTV OPPOSES H.R. 5126 -- SUPERSTATIZN SCRAMBLING BILI

Descriptioni

This bill would mllow the satellite “carriers” of suPersataticns ta begin scrambl-
ing thelr trapawiseicons and saelling descrambling rights to home sarth station
owUners (uho now recelve the signala free aof :h-rge).

Dafinitiona:

® A SIPERSTATION 18 nNothing more than 8 local televislon ptation whose free,
Gyver=the=air signal has been taken by a "carrier”™ and distributed by aatellite
ta cable B¥Btems acrosa the Imited States. The local station csnnot prevent
these third-party "carriers™ froom taking Its signal and selling it to cable
operators (who, in turn, charge their suboscribers to gee 1t),

Superstation "CARRIERS" are the companies that take s local TV signal and

use m satellite to deliver it to cable saystems. Thepe "carriers”™ (United
Yideo, Eastern Microwave, Scuthern Satellite} are able to steal the sigoala

of local broadcastera without permission and without copyright liability

by hiding behind & provision of the 1976 Copyright Act {zac. 111{a){3})

which exempts from liability “passive common carriers.” Ip fact, when a
coapany iike Upnited Video disiributes Hew York Independent station WPIX

by satellite, the passive coomon carrier is smctually RCA-Americoms the company
which owna the satellite snd cperates it me A common carcier.

H.R. 5126 1s Hot Heeded to Help Homs Dish Owners

Right now, home dish cwners cen freely recelve SuDerstation slgnals. However,
the cable industry reportedly has mounted relentless preasure to forte the scrabl-—
ing of all cable program services, includiung the Superatations.

Pasaage of H.R. 5126 will facilitats the scrambling of the Snpaerstations but
ia not peeded to aild home dish owners.

What’s Wrong With Scramblipng?

For true cable mervices, the apswer 1s "noching.”™ Although there 18 & coatinu-

ing dispute about how and jponder what terma and conditions descrambling rights

aré 8uvld to home dish owners, wée don't guesticn the right of true cable programping
sdrvices to mcramble. These services =— guch as HBD, ESPH,; CHN == go out iInto

the Open market and buy or create the programpoming they then distribute by satellite,
Theae servies do noet hide behind a compulascry license orf passive carrier exemption
to galkn access te programming: They negotiate for 1t and buy 1t}

OVERss s s »




INV/

PROPOSEN LEGISLATIVE LANGUAGE TO CLARIFY THAT SUPERSTATION
"CARRIERS" MAY NOT SCRAMBLE THEIR RETRANSMISSIONS AND STILL
QUALIFY AS "PASSIVE COMMON CARRIERS" . LANGUAGE wouLn BE A
COMPLETE SUBSTITUTE FO ‘1 TEXT OF H-R. 5126

Title 17, Section 1lll(a) {3), United States Code is

amended by inserting after the words "the particular

recipients of the segcondary transmission” the feollowing:
"who does nothing to alter or encrypt the secondary

transmission.".

September 19286
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Independent TV Gets Tighter

By GERALDINE FABRIKANT

Two yenrs ggo, independent televi-
sion stalions were beaming = bright
Pieture. With a bigRer share of televi-
sion adverusing dJgollars and  {m-
Proved ratings. they wers giving the
neiworks more of m run for lheir
maoney than ever.

But B MOre and more enirepre-
neurs declded (g get B pie 2 of the ac-
on, celeviaton adverttting in generat
started o level off. Now, the rising
aumber of new ndependenm suations
and alugglsh ad doilars have com-
bined with unexpectsd rizes In the
cost of POgEramming to dampen the
autlook for many of the nation's 260
independenis.

MNowhere I3 thet clearer than in The
tinencinl dule for savernl af " 1ive
statwong thal the Taft Broadcasiing
Com r;{h-ll recently put up for sale,
A CIX-TV in Miami, for example,
Profils have dropped to $4.8 milljon.,

from 316.4 miilikaa, & lour years as
ndverusing revenues finttened, pro-
Rremming cosls thol up and promo-
tion costs somved.

Tall alze Imees prablernn in Onltas
and Hoution bocause ol general de.
pression in lhe markeis and in.
creased eompPetian irevm newer sta-
[[L TR

‘Froblems Are More Jnlthze

“The problems mre. more inlense
for independent stations than for net.
work sffilinies,”” sald Dennls Laibo-
witz, anv mnalyst al the Donaldson Luf-
k::n & Jenrelle Securhies Corporme
r

""Fhere are naol Ihe same program-
ing CO¥{ prostucss on Affllinles,” he
nowed, “‘because they get the bulk of
thetr progremming fram lhe nel-
woarks. And lhe mdd:l lon af m new inde-
pendenl in m macket that alrendy has
severnl I much mare severe oo nde-

In Uhan sifilintes.” The high
Progrimming budgois of the nec-

works mllow them 1o attrace mt lemst
twa.third« of the audier wes, lenving
the independenix ta divide the re-
mainder,

Only one of the stations Tah is zell.
ing. wTAF-TY 1n Philadelphia, had
cansisienl growlh in ocperating E::I'

n

[t Far the rest. resulls have

weak gver Lhe past pevera! Yemrs,
For example, WCIX saw itSopcrat.
ing profit belare deprecimtion Blum-
met nearly $8 mitkon from fiscel (963
to lhe fiscal yenr shal ended March
3l. while revenues — E12 millon in
1583 — fell slightly in thal period.
*"The_ slation hed undoubledly sul-
fered from incremsed compelivon
and incTCsged Program cosis Since
Tuft bought N, sald Haward Simric.
an independent  lelevision  station
broker who sald Taft the Mismi st
tion in 1283, "It IS onc of the mos
compPetitive stallons in the market.”
WC1X has severnl things golng for

Continued on Page D17
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The Tightening Market
For Independent TV

Coptinsed From Flrst Busincas Page

K. however. 1T s 8 VHF atalion. which
rmeans [ has beller placement on the
.diml Bnd & sironger signal, And L is
. SAMI the leading inde 1in Miami

n market share, e nomber ol
. homes with viewers walching televl.
) B,

. Three New Indepondents in Miami
Nevertheless 1 8 Tocing iInCreased

competition. Three independenis
have come 0 Miaml in the past five
years. WBFS5TV, a LUHF station that
onily came on the aly Iy November
1984, i3 now geWling a scven ahare In
rece™ Nielaen dala, compared with
an eight share for WCIX. The new
channel, launched by Milion Granl.
an entrepreneur, had & four share in
ila vrst year.

Additionally. Odyssey Partiera, an
Investmeni Rroun. has slaned WHZIL.
TV, nlap n independenl, which is ger-
tkng & five share.

As a resull of nereased competl.
1on, key cosi faciors have escelated
al WCIX. Independenl stations, which
cannot depend on the neiworks for
JAheir Programming, have to hid heav.
Hy lor oulside shows, plnlcuh:‘lg'
varuns &f ald netwerk serles, The bid-
dinE hsa become highly sampPetitive,
=0 thst a1l WCIX. programming cosis
fumped W $7.7 miilon in liscal 1998,
tram H.4 miilion in liscal 1984

The other major Price increase has
been tores on promodion and

Heiey, which rose to §1.2 million
year. from 3520200 in fiscal V984,
Market Saturation Naled

““There are SlMply more slations
than the marker caf support,” said
one broadcas: execulive who ssked
nol to be pamed. "The stations are

silll MaKIng fnorey. The problem s
thal the valus of the sration has de- .
elined in terdia of sbealute nombsers.
it might have beet worth million
or $30 milllan. Now J1 is worih £40 mil.
lion or §%0 million.**

Because of Uhe large Hispanic audi.
ence In Miami markets. there arc
alac zeveral Spanish langotge sin-
tions, and they 100 have had 8n Im-
Py,

"Miami s & vnlque mackel be-
icause e Lwo Spanish-langusge sla-
|irona may not direcily erode the Eng-
lish-lan, advertising pool, buy

thay wake audiences sway from Lthe '
Entitahvlanguage stalions™ seld
Ba Latwix, & general poruner ax
sandler Capilal Menagemenl. That
reduces ratings, so thet stations have
a twugh Ume valsing advertising
rates. he explained.

Problems In Delias and Houston
WCIX = nol the ohly had news al
TalL
The Houston 3taLor KTXH.TV,
yWas launtched ondy Lwo Years ago but
‘hat had s specession ol awners.
Started by Lwo entrcPrencurs, | was
$21d L3 the Gull Broadeasling Compa.
ny, which in tum sold iy ta Taft, which
has now put it up for sale. From the
date avallable, IV appears that o9erat.
ing income has tallen drametically.
The |poome Piciore I3 also poor al
KXTA-TV in Dajias. which hsd oper.
ning income of $3 milllon far the
seven manths ended July 31, 1983 but
saw lis income drog 1o $1.6 million for
e eight montha March 1%,
1885, Tafl acquired the station In 1963,

Big Galns st Phitadeiphla Stavon

The besl performer of Lhe stellons
Tall is sciling tx WIAF.- TV, In Phiia.
delphia, where opersling  Prolics
cilmtxed to 311.9 millian iN fizcnl [ 946,
from £5.8 million in 1982, That was de-
aplle an Incréa=e IN Programming
coaes W $13 mulion, from $6.7 million,
in that period, added costs
Were more than made wp by in
creased sdverilaing dollars. which
climbed to $#5 million. from $1T mil.
llcwt, from 1982 io 1985, Another factor
reiping WTAF was that there has
been onlY one new independent sia.
Liow in Phlladeiphin 10 recent yaars,

Esrlyinst year there were 34.nde.
pendents nalianwide, compared wilh
the 260 Loday. 1y addition, there are
lewer ahows avallable for reruns
these ca¥s. Unless & series [nsis ol
leasl three years, there are not a suf-
fieient purnbers of ePisodes 10 sell 1
the indeépendents As & resull. stalions
are williNg 1o pay 1op dolisr for nelL.
wii'k hils.

The Inflalion Fatior

The mlowdown in U Inflsiron rate
has alsa hurt independenys, said
David Londaner, 80 snalysl wilh
wertheim & Company. Through 1984,
they did partkculsrly weil because
programming was bought lor liwe.
Year periods at fixed coxts, snd infla.
1on incressed revenucs and Brolil

marains. Bul now, he said, "'progrem-
mang Costs are Mmore compPeiitive any

Thwe wisl value of the flve Tall sia-
thons, whiych Inchuds sn independent
station Washingion, was pul Il at
$197.5 million by one broadcastink
analyst.
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ASSOCIATION OF INDEFENDENT TELEVISIOM BTATIONS, ING-. 1200 EIGHTEENTH ST.. MWW, = WASHINGTOH, 0.C. 20034 - (202] BAT- 1970

Auguac 4, 1986

AN ORIGINAL OF THIS LETTER WAS PERSONALLY APPRESSEDN T FACH
MEMBER OF THE COPYRIGHT SUBCOMMITTEE

On Thursday, Augual 7., the SubCommittee on Courcts., Civil
Libectles and the Adminiatratlon of Justlce will hold a hearing
on H.R. 5126, a blll which would create yet another <ompulsory
licanae. Thiasa one would authorize the asale of acrambled "super-
station™ signals to home dish ownera.

INTV vigoroualy oppoaes thia legialation on the grounda
that the original cable COmpulaory license peeds to be amended
before rewv onesa are created. Moreover, as outlined in the
attached rtestinony I wili give Oon the 7th. we belie¢ve thare
ia a fac maimpler short-term solution to the concerns ©of back—
vyard dish owners.

Briefly, INITV'sS position iz aas f£ollows:

1) The carriers of the local Independent stations called
"msupercstationa™ are:; in fact, acrtive cable programmers
and., as auch, not entivled to the "gasasive common Car-—
rier™ atatus which exeapta them from copyright liabilicy.

Changes in FOC regulations aince the paasage of the
copyright ace in 1976 glve the Ccompulsory licensae higher
atatus than program contracta openly negotiaced in the
marketpalGe. To _wit: superstation Ccarriers are allowed
to deliver to cable operatara programming Erem diastant
Independent artations ewen Lhough local atations hawe
negotiated for, and purchased exclusive local rights

£for that same programmlng. This effectivaly pegaces

a major featurfe Of these pegoCiated '"icoenzea. We simpPly
do not believe Tongreas ever inter <d that the Compulaory
licenae would taka precedence owic negotiated iicenses.

until items #1 and 12 above can be corresctedr the sShort
term sclution to superatation acrambling ias co prahibit
ic. Unlike the acrambling of Crue cable servicesa like
NBD @r ESPN (vhere the aervices have negotiated for

PAFullToxt Provided by ERIC
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program rights). the supecratation carriers have no rights
whatsoever in the programming they retranamit. The

panalve carrier exemption gives these carrioers the righe

to steal the Progsamming of a local Independent atacion

in cthe firac ﬁ;a:é} now they want to acramble that program-~
ming to keep cthérs from astealin9 1t from cvhem! What

Chutzeah!

Plcase underatand that we are not taking a poesition on
the 9Crambling of true cable nervicea. we do+ however: 8tren-
ucualy cohjece ve Superatation carriers taking a free service
(the over=the—air signal ©f an Independent stafion in its loecal
market) and turning it into a pay service by scrambling.

While I hope you will be at the hearing on Thuraday. we
would very much like the opportunity of diacusaing our teati-
meny in advance with your starff.

Sincercely:«

r : L~ L}

'\:]: T\ N (‘?CL({({}LL&
Preston FPadden
president

PRP: s

Enclosure
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APPENDIX 1V

FuRTHER MATERIALS RELATING TO EARTH STATION/COPYRIGHT

NINETY-NINTH CONGRESS
M. H. THouge of Representatives

SUBCOMMITTEE ON TELECOMMURNICATIONS,
CONSUMER PROTECTION AMD FINANCE
OF THE

COMMITTEE ON ENERGY AND COMMERCE
WASHINGYON, DC 205156

March 13, 1986

The Honorable Robert W, Kastenmeler

Chalrman

Subcommittese on Courts, Civil Liberties
and the Admipniatration of Justicae

2137 RaYburn House Office Buildaing

Washington, D.C. 20515

INSIDE MALIL

Dear Dob:

Thank You for vyour recent letter and tha enclosed correspondence
from Your constituents regarding the satellite signal scrawbling
CONtroversay. 1 appreciate your ongoing interest in this very
important public policy issue.

As you knowe the Subcommittee on Telecommunications examined some
of the concerns arising f >m the scrambling of satellite-delivered
programming at the hearinga we held on March G6th.

AmOng the issues that were exploOred were the consumar confusion
related to scrambling and the availabllity of decoder boxes, access by
dish owners to broadcast network and superstation aervices, as wall as
the status of competition between the cabla and backyard aish
industriens. To ansure that dish Owners' cancerna are fully addressed,
a secand hearing will als¢ be schaduled f£0r the near future.

1 would be more than happy to keeP you apprised of our
deliberations over thia important i=sue and accardingly, am sending
you capiprs of all of the testimony presented at the hearing. Please

d2 not hesitate to contact me 1f you have further questions or need
more infoarmatian.

with beat wishes,

Sifcerely youra,
*

Timothy E. wirth
Chalrman

TEW:icg

Enclosure
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NINETY-N'NTH CoNGRESS
.. Bouse of Representaties
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SUBCOMMITTEE OM TELECOMMUNICATIONS,
CONSUMER PROTECTION AND FINAKCE
OF THE
COMMITTER ON ENERGY AND COMMERCE
WASHINGTON, DC 20518

“Ensuzing Access to Frogramming
for the Backyard Satallire Dish Ownerz”

|

|
I

2¢3D0 a.m.

2123 mayburn Houss Office muilding
Mareh &, 1%388

WITNESS LIST

Tha Honcrable Judd G:-qg
U.8. House of Representstives
308 Cannon House ogtlc. suilding
wWeshington, D.C. 20515

The Honorable Charles Rosa
U.S. House of Represantatives
2230 Rayburn Eouse OCLfice Building
washington. D.C. 20515

The HOnorable Mac Bweenay

U.S5. Houss of Repressntatlives

1713 rLongworth Housa Offica Building
Washington, D.C. 2051%

Fanal T

Aichard L. Brown.
Counsel
SPACE
Bfowhn & Finn
Sulte S10
1920 N Street. N.W.
Washington, D.C. D036

Esquirce

Mr_ Jomwes P. Mooney
President
NHational Cables Televislon Associaticn
1724 Hassachuserrs Avenue, N.W.
Washingren. p.C. 2:W036

Mr, Jobn B, Suamers
Senior Executive Vica Praslident
National Asscciarion of Broadecasters
1771 N Strtesi N.W.
Washingeen, L.~, 2W0D036
Mr. Edward L. Teylor
Chairtaan and Chief Exwcutive Ofrficer
Tampo Entarprises. Inc.
rost OFCfice BOx 702140
Tulsa: oklahams 74170

Q

ERIC
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Mr. Robert Redmond
v Director
Associated Satellite Televizion Peceiv
2530 South Parck Road
Suite 600
Auroca, Coloradeo 80014

Mr. Cyril E. Vvetter
President and General Managsc
WRAT-TV
Post QOffice Box 14658
Beton Rouge, Louieiane 708538

M. Mary Lou Reinz
H & H Electcical systeme, 1Inc,
130 East Main Street
New Albany, Indiana 47150

Panel IT

Mr. Michaael Puehs
Chairman and Chief Executive Officar
Home Box Office
1100 Avenue of the americas
8th Floor
NHew York, New York 10036

Mr. Ronald Lighetstons
Senior vice President
Corporate and Legal Affairs
Viacom International, inc.
1211 Avenue of the Americas
New York., New York 10026

Mr. John J. Sie
Senfior Vice President
Tele—-Communications, Inc.
54 Denver Technological Center
Denver, Coloradao e0222

Mr. James ¥. Bunker
Senior Vice President
Corporate Marketing
M/7A-COM, Inc.

7 New England Executive Park
Burlington, Massachusetts 01803

Mr. HE. Taylor Howard
Director ¢f Research and Development
Chaparral Communications
2360 Bering Drive
San Jose., California 35131

Mr. Steve Roberts
. Consultant
Viewers First National, Inc.
2000 L. Street, N.W.
) Suite 702
washingteon, D.C. 20036
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BTATEMENT OF THE .

HONCPABLE TIMOTHY FE., WIRTH, CHAIRMAN
SUBCOMEITTEE ON TELECOMMUNICATIONS, CONSUMER PROTECTION
AND FPINANCE
*ENSI/RING ACCESS T PROGRAMMING FOR THE BACKYARD SATELLITE
DISH OWNER"

TAURSDAY, MARCH 6. 1986

Good macning. Welcome to the Subcommittes on Telecommuaication'’s
version of Star Wars.

This morning we will discuss a subject that only a-short tima ago
might have sesmed like pure scisence fiction ~— the ability of a
consumsr Lo put uf a dish in his own backyard and ceceive over 10D

s

channels of television programming beamod off a satsllite over 20,000
miles AwAy.

Today this fantasy i reality for almost two million Amsricans.
In f#dct. the satellits dish has tak#en center stage 50 that {t is now
ths lesading coensumer elctronics public policy issue of the day.

In focus’.g on that issue this morning, our hearings tocday arcse
intanded to accomplish two goals: first to look back over the past
wvear sSince the enactment af the law ] authored, with the help of m
good friend Congressman Tauzin. formally legalizing the backyard dglh,
and sscond, to look ahead ag tc how wa can continue to ensure access
by dish owners to zatellite-deliverad programming —— and snEurs access
at congatitivc rates —-= particularly as more and more programmars
sccanmblwe their signals.

Unfortunately:, ln recant months. consumeras have become
increasingly confused and alarmed by the annoulicement of many cablae
programmers, as well as the broadcastr networks, that they intsnd to
scramble their signals. Many ocbgervers predicted that tga skies

aﬁpearsd to hbe "going dark” for the backyard dish owner. I do not
5

are this view, I helieve the satellite dish industry will flourish.
Simply Put, it 15 too important a technology, providing tocoe many
benefits to the consumer, for its great promisec to be sguelched.

rFor example, because of the backyard dish. citizens {n rural

 areas of my home state of Colorade liks Sterllng, Fart Morgan. or

Yuma, now have access to the incredibly diverse teleavision programming
that previously wae available only to those wiced to a cable system.
1t can bring to citizens in Durango or Grand Junction, Calorado, Ewo
very mountaincus areas. access to a mountain of programming ~-—
programming so plentiful, (¢ would take a viewer all thtee hours of
Pprime time television to briefly sample each channel available to the
dish owner. In fact, in 1986, dlsh owners have the abillty to watch
in a single night «hat would have bheen almost an entire year’s warth
of programming in 1966!

This Subcommittae has always championed the public policy goals
of access and competition in telecommunications. These goals guided
us when we authored the law legalizing the use of the backyard dlsh.
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Now Congress must snsure that thesa basic principles ars followed to
fully protsct the rights of the backyard dish owner in ensuring access
to programming at competitive rates.

The backyard dish industry has come a long wa¥ in a very short
peripcd of time. Only a couplw years age, many heliesved a backyarad
dish owner was & pirate —— stsaling programming he had neo right o,
The 1984 pct put an end to that ridiculous notlom. Although zome
industriss d1i4d not want the backyard dish Yo be made legitimate, tha
supportsrs of mny amendment :hougxt thega views ware not legitipate -—
that advances in technology should be foetersd., not blocked; that

pecple in rural and less populated areas fhould he gilved access to
pregramming, not sxcluded from it. .

Sc over ths last fiftesn months much has happsned -- dishes have
bwsn lsgalized; a right of access to unscramhled signals has been
astablished) most services that are scrambling say the intend to make
thelr programming availahle to dish owners? and, a uniform scrambling
technology Eeema to he developing which, we hope, will pmean consumers
will not have to purchase multiple dscoders.

However, significant challenges remain. For instance, the
queation of price. At today’s hearing we will look &t how greater
compatition in the disztributicon of programming te dish owners can be
achlavsd, and how that incrsased competition can lead teo dish owners
paying laower pricems for access to programmfing. We will aleo look at
how we can promote competition in the manufacture and sals of dacoders
=c that the price of those devices can be forced down. As with any

other communlcaticons market, consumers are only served 1f competition
develops.

As to the gquastion of access —-- herm, too, the dish owner faces
challenges that I bhelieve we all have a responsihility to sclve. The
broadzast networks and cable superstations are :alkin? about
scrambling their services and then net making it avalliable to dish
COWnNears. That use of scrambling would deny consumers access to
pProgramming and so it raises some very sericous Questions.

It is my hope that putting the Cengressional spotlight on these
issues will greatly help to achleve gur goals of ensurifng access te

programming at competitive prices for bhackyard dish owners. The

Congre .ilonal spotlight has lit the path for much change already in
this area. That spotlight continues te shine teday and will do se
again very shorzly -- the Subcommittee will be holding anocther day of
hearings on this important issue in the near future.

I want to thank all of our panelists for joining us this morning

in this effort to ensure that the right=z of backyard dish owners are
protected.




Reg:resentutive Peter W Rodino
.5, House of Representatives.
House Office Building T

Washington, D.C. 20518 Vanuary 1, 1986

Dear Representative Rodino.

Tre purpose of this 1etter is to express our concern over what we see as the
cable industries attempt to take control of the free afrways. 1n addition, we

would Tike to count on you support to help prevent the subtle infringements
that will soon take place on our first amendment rights.

If you have not quessed already, we are an owner of a Televis{ion Receive Only
{(TVRO) Satellite System. We have a 10.5 foot satellite dish in cur back yard
and it is as ugly as hell. Many people can't understand why anybne would want
such 2 huge, ugly and expensive plece of esquipment just to get television.

1f your were to beTieve many of the articles pver the last year written by
supporters of the cable industry, You might be Ted 0 believe that we spent
over $4,000 Just so we could save $30.00 a month and "pirate free cable".
Obviously you don't need to be a LPA to add up the numbers and see that
it wouldn't make sense. Based on our experience, there are three principle

reasons why a TVRO owner sPends the money, and many times the aggravation, to
install a dish.

1. Standard television reception is very poor or non existent. This is true
of a Targe part of the United States, particulariy in the West and Mid-
West. unbelievable as it may socund, over 3,000,000 homes 4n this country
cannot recefve any of the three major networks. Reception in our State

runs from excellent to ponr. In my area of Monmouth County it is
reasnnably good.

Many people want a broader chofice In programing but, eifther the service
from their local cable company is poor or cable is not avaflable in their
area. Colts Neck Township 1s rural and up to this writing 1t has not been
profitable enough for a cable company to come to Town. Many people who do
have cable in near by towns however, frequently complain about the gquality
of their picture, particularly during bad weather.

There are many "High Tech Junkies™ out there In this country who are
interested in the newest technolofy and Inventions. They were the first to
buy transistor radios 25 years agu., one of the first to spend $65.00 on a
3 function calculator fifteen years ago and $3,000 on a Apple computer
eight years ago. 1t is people from this group that, we believe, has
enabled America to take the leadership role in technology today. They are
the visionaries, scientists, engineers, dinventors, innovators and the
retail markets that have enabled our country tp prove to the world over
and over again that, "nothing is impassible™. They 1ive today but have
their feet firmly planted in tomorrow.
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Representative Peter W Rodino

U.5. House of Representatives

House Dffice Building . T
washington, 0.C. 20515 3?January 1, 1986

Dear Representative Rodino,

The purpose of this letter 1s to express gur concern over what we spe 2s the
cable Industries attempt to take control of the free airways. ln addition, we
wouid 11ke to count an you support to help prevent the subtle infringements
that will soon take place on our first amendment rights.

1f you have not guessed @lready, we are an owner of a Telerision Recelve Only
{TVRO) Satellite System. We have a 10.5 foot satellite dish {n our back yard
and 1t is as ugly as hell. Many people can't understand why anybne would want
such a huge, ugly and expensive plece of equipment just to get television.

If your were to belfeve many of the articles aver the last year written by
supporters of the cable industry, you might be 1Ted ta believe that we spent
over %$4,000 just so we coulid save $30.00 a month and "pirate free cable".
Obviousty you don't need to be a CPA to add up the numbers and see that
it wouldn't make sense. Based an ocur experiences there are three principle

reasons why a TYRO owner spends the money, and many times the aggravation, to
install a dish.

1. Standard television reception {is very poor or non existent. This is true
of 3 Targe part of the United $tates,. particularly in the West and M{id-
West. unbelievable as it may sound, aver 3,000,000 homes 41n this country
cannot receive 2ny of the three major networks. Reception in our State

runs from excellent to poor. In my arez of Monmouth County {t is
reasonably good,

Many people want a broader choice in programing but. either the service
from their local cable company is poor or cable is not available in their
ared. Colts Neck Township is rural and up to this writing it has not been
praofitable enough for 2 cable company to come te Town. Many people who do
have cable in near by towns however, frequently complain about the quality
of thelr picture., particutarly during bad weather.

There are many "High Tech junkies™ out there in this country who are
interested 1in the newest technology and inventions. They were the first to
buy transistor radios 25 years ago, one of the first to spend $65.00 on a
3 function calculator fifteen years ago and $3.000 on a Apple computer
eight years ago. It 1s peaple from this group that, we believe, has
enzbled America to take the leadership role 1n technology today. They are
the visionaries. sclientists, engineers, inventors, innovators and the
retat]l markets that have enabled aur country to prove to the world over
and over again that, “nothing 15 1mpossible®. They 1ive today but have
their feet firmiy planted in tamorrow.
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Sures I convinced my wife that our receptfion would be exceptional and we would
Always be able to see a good movie 1f we bought a digsh. And she had difficulty
saying no when I told her that the wide range of educational programing for
the kide would be much better than having them constantly watching violence on
the screen. But the real reason why [ wanted a dish 1s because 11ke many
other people in New Jersey, I am a "high-tech junkfe™ and I want to be part of
what shapes our future.

Clearly as an owner, I have a stake in the success of the TYRD tndustry but,

as an American who has been brought up to expect the freedom of chofce, I have
a much bigger stake.

1 will assume for the purpose of this letter that you are famfiliar with 81lls
705 FCC Public Law 549 Oct/B84% known as the Cable Policy Act, H.R. 18430,
5. 1618 a campantan t0 H.R. 1840 and known as the Televisfon Viewing Rights
Act of 1985 and H.R. 1765, If you are not familtar with these bil1s you need
to bel

Here are the specific points that 1 would 11ke to make:

SCRAMBLING

I belteve, as does most dish owners, that a programmer should be able to make
a reasonable profit on their investment. If HBO, Ctnemax, ESPN, CNN or any
other channel wants to scramble they have a right to do s0. I don't believe
that the advertised price of %395.00 for & descrambler and a monthly
subscription fee of $12.9% for HBO, a $25.00 yearly fee for CHN or $19.9% for
ESPH 1s rea2sonable constdering what they charge €Cable Operators for the same
services. On average CNN charges cable operators $2.22 per year per subscriber
and ESPN charges $1.56 per year per subscriber.

Why can't a IVRO owner be offeréd a yearly subscription rate at a discount
price with a three year subscription at an even lower price. The magazine
tndustry hac been successfully doing this for years.

The entire scrambling sttuatton ts tn confuston! HBO/Ctnemax has Spent almost
3 years and $1%,000,000. to develop a "fool proof" addressable scrambler. By 1t
being addressable, the programmer can turn your %$355.00 descrambler off or cn.
Once 1t 1s turned on, they must send you a perfodic stgnal to keep it on. Kow
this works great {f you are a Cable company with a 24 foot fixed dish that
stays on their satell{te transponder 24 hours a days bui a TVRQ r'ish can move
to any of the nineteen satelltites and 120+ transponders. What happens tf 1 pay
for their service and I'm not watching them when they send a stgnal to my
descrambler? 1 would pay for a service that 1 couldn®t receive half the time.
1 guess that ts why HBO/Cinemax only made 24,000 descramblers to sell to 1.5
millton TVRO owners.
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1 suspect that HBO/Cinemax has yet to learn the lesson that the computer
industryY has Just begun to comz to terms with. While they might put 50 or 100
of the greatest minds together to build what they feel 1s a unbreakable
decoder, 150,000 electronic "amateurs" who have as much knowledge as "the
experts” work on breaking the scrambling technique as a hebby. Much the same
wayY most people enjoy working crossword puziles. Apparently the HBO/Cinemax
Video Cypher 11 scrambler was very complexs It took almost six months before
the first i11egal descrambler was made. 1t seems evident that the 11legal
descramblers which do need to be addressed to work. will hit the black market
before you could even buy a legal one.

There are situatfons that are developing regarding scrambling that frankly,
confuse me,

CBS has announced plans to scramble! NBC and CBS have announced that they are
Tooking into scrambling.

Why would a national network that is advertiser supported and by charter, for
the public good. want to scramble? I can understand scrambling network feeds
to affiliates, But regular programing? 1 can turn on regular TV to view those
stationss but what do the 3,000,000 households in the mid-west do when the
anly way the can get a network i{s by satellite?

CNN and other advertiser supported stations have announced plans to charge a

fee for their unscrambled signal and indicate that they may scramble in the
future,

Again., why would advertiser supported stations scramble? 1 thought that the
more of an audience that a2 station had, the more the advertises would he
willing to pay. When Ted Turner was recently ashad why he was charging such a
high fee for his unscrambled stations, his response was that his fee was
barely covering the added cost of accounting., S0 the Auestion is why would a
programmer want to charge a fee {f he knew he would et be making a profit
from it and losing audifence at the same time?

I urge to to vote for a w0 year moratorium on scrambling 0 allow for the
industry to develop a fair and workahbhle plan.

THE PROGRAMMERS RIGHT TO CHARGE A FEE FOR AN UNSCRAMBLED SIGNAL

Paragraphs 21 and 2ii1 in Section 5 of miscellaneous provisions 631 - B39 of
the Cable Policy Act of 1584 make me a thief if 1 view a unscrambled signal if
the Programmer wants to charge a fee. In addition it gives a2 Programmer the
right to authorize an agent to set and collect the fee.

K¥hile this may sound “fair enterprising enough® these two paragraphs must
either be repealed or new legislation passed to prevent us from giving away
our First Amendment Rights! Imagine if station owners were allowed to charge a
fee for YHF television eor radio signals. If you did not pay a price you could
not Tegally receive news, be current in political i{ssues or even re-eive

election results! What would happen i f the poor would not be able tp afford
the right to receive information?
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This issue has nathing to do with watching & mavie or sports channel on
televiston. I helieve that it 15 about an organized effort of the cable
industry to force programers into making them sole agents to set and collect
fees. I believe their tntent to monopolize the distribution of micrao wave
stgnals and ultimately» the power to determine what programing is available
and who can see {t. I don't feel that they are l1ooking for power, they ara
simply looking to maka money. If something 15 not done to Change the law now,
the cable industry will not only be making the money they seek. but by
default, will assume the power. Theé handwriting i= on the wall.

Based on articles in Satellite Orbit and other TYRD magazines, four months
ago, only a handful of programers were planning to scramble. Many programers
ctame right out and said that because of the cost fnvoived they would not
scramhle. Today most have reversed thei{r deCisions. Just about every service
that {s distributed by cable has anncunced plans to sell their signal, even C-
SPAN | In every case The National Cable Television Assocfation 1s the sole
agent. They plan to bundle the Services and sz811 them to dish owners there by
restricting my freedom of choice. The whispers in the industry are that 1f
prime Movie and Sports channels don't scramble producers won't do business
with them. If programmers don"t scramble or charge a fee for the signal and
give distributions and collection rights to the Cable Industry, Cable will no

Yonger carry their station! If you call HBQ and want to buy a descrambler they.
will send to to 2 cable company to purchase it.

This 1% even more concerning and the ramification even greater i1f you 1nok out
15 to 20 years and you see what my 10.5 foot Dish will evelve to. The dish
will be 1ess then twp feet in diameter and unobtrusive on 2 roof. 1t wild
carry television programing on over 300 channels and countless radic <hannels.
Most of home shopping and banking will be done through the
video/telecommunications network through the dish. Needless to says there will
be a 1ot 1ess telephone poles around the country. Many homes will have
security systems that monitar for fire, gas and theft. The monitor will
constantly transmit thedr status by dish to a regional facility and
automatically notify the authorfties if there 1s a problem. As the service
industry continue to grow and cost of ongoing data communications becomes
cheaper then transportation and office spaces 30% or more of he working force
will be able to work from home. Within 30 years I belfeve that we will have
solar collectors hundreds of miles 1ong in space that will convert sun 1ight
into electricity, electriCity into mficro-wave energy then transmit it
directly to that two foot dish on the roof and converted back into the
electricity needed to run your home.

Imagine the power of an organization that the NCTA could potentially grow into
if 1t has total distribution rights of a1l thase signals? We need to insure
fair and competitive rights to distribution of satellite sfcgnals now when the
industry is just beginning to grow.

While this 1ssues surrounding this are camplex, the core issue 1s clear.
Shauld the business interest af the Cabl= Industry override basic rights af
choice that have heen.a principal of our country from its founding.
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As a Represrntative, you will efther set the course for open and free afr
ways or yuu will help to give away future generations right of chofce. 1 urge
you to take an ACTIVE role 1n supporting fafr satellite TV viewing rights and
to help to repeal paragraph 21 and 211 in the Cable Policy Act of 1984,

It would seem t0 me to be fitting that a Representative for the State of New
Jersey join the 1eadership role that Senator Albert Gore forged in Securfng
fafr satellite TV viewing rights. After all, we are the State where the first
communfcations satellfte, Telestar I, was designed and constructed, where the
the worlds most prestfgipus research facilitfes in satellite and
telecommunications are locateds and one that has the fastest growing high tech
economies in the country.

I am am lorking forward to hearing your position on this fmportant and timely
matter.

ncerely,

Colts Neck., New Jersey D7722
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Cffice of rhe Commissioner
MAJOR LEAGUE BASEBALL

=Y

EDWIN M, DURSO
Executive Vice Prealden:
LeRal znd Adminlsiathee Alflairs

August 25, 1986

Bonorable Fobert W. Kastemmejer
Chajiyman

Subcommittee on Courts, Civil Liberties
& the Administration of Justice

Camittee on the Judiciary

Hemse of Represantatives

Washington, D.C. 20515

Dear Mr, Chaiman:

Thark you for offering Major League Baseball the opportunity to
express its views on H.R., 5126, the Satellite Hone Viewer Act of
1986,

2As you know from many hearings, meetings and letters cver the
years, Baseball has always opposed the campdlsory license that.was
granted to cable television in the Copyright Revision Act of 1976.
Yet each year we have worked diligently within the system created by
the Copyright Aot to @ollect cur rightful share of the statutory
royalties paid by cable gystems (which we believe are a fraction of
wvhat the free market would gemerate), In chort, we have always
believed that the rules are unfair, but we have played Ly them.

Major League Baseball views H.R. 5126 as an unwarranted
extension of those rules, Mareower, we bhelieve the bill would do
ruich more than just make parallel the laws covering the cable and
RO industries, The concepts embodied in this bill are inconsistent
with those in the current Copyright Act, in which the activitjes
permitted by resale common carriers have been Justified as involving
merely the retransmission of broadcast signals unchanged from their
original form. Im H.R. 5126, resale carriers would be permitted to
scramble and actively market to irdividual consumers toe television
programming of oopyright ownewrs, These activities are tOtally
inconsistent with the passive carrier chacept. Under the proposed
legislation resale carriers woald clearly be in the marketing
business and should not be shielded from the marketplace.

350 Park Avenue, New York, N.Y. 10022 (212)371-7800
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For these reasons Major League Paseball cpposed H.R. 5126 as
introduced, However, we understand the bill may well be avended in
the Subcomittes, and hope Baseball will be able to support the final
product. Therefore, in addition toc our position with respect to the
canpulsory license, we wrge your consideration of the following
proposed changes in the bill as you proceed toward a mark-up. The
following changes all assume that despite our objectiens a new
compulsory license will remain in the bill.

(1} TRecognizing that live baseball telecasts are perhaps the
single most popular type of programming TVRO owners wish to reccive,
Major League Baseball believes that a provision establishing a
separate royalty fee to be paid to us for the retransmiasion of
bageball gomes only would be appropriate. This "basehall pool®™ would
e distinct from the other payments to the copyright royalty pool
anticipated in the bill.

{2) The provisions of FOCT Rule 76.67, the Sports Blackemt Rule,
which with minor exceptions prohibit cable systems from showing
sports events on distant signals within 35 miles of the event if it

iz not carried locally over—the-air, should he extendsd to TVRD
owners aleo.

(3} The kill should prevent those distributing programming to
earth station ocwners from canbining parts of different signals into
2 "baseball station” and marketing it at the same rates as any
other single station. Any such "cherrypicking" without the consent
of the copyright owners must be prohibited.

(4) If a new capulsory license is established it must be
limited to the reception of television signals by those living in
individual dwelling units only. Itk must not be extended to
commercial establishments or multiple dwelling units served by
SMATV'S .

(5} The sunset schedule should be shortened. The campulsory
license should be aholished by the erd of this decade.

(6) The nurber of superstations subject to scrambling and
marketing by resale carriers under this regimen mist e limited to
those superstations currently in existence. In addition, the
compulsory license must not he extended to DES transmissions or any
other form of satellite distribution to earth station users hereafter
used or developed.

(7) We do not see the advantage to be gained by placing
responsibility for distributing TVRD royalties with the Copyright
Cffice while cable system royalties are distriduted by the Copyright
Foyalty Tribunal. The experience of the CRT would be a plus for the
administration of this gystem while the proposed division of
responsibility would dause inefficiency and inconsistencies.
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We appreciats your courtesy and that of the Subcommittee staff

in affording us this opportunity to express our views, and urge your
aonzgideration of the points listed above., Baseball and its

Washington representatives are avallable to work with you and your
staff in the hope that the result of your deliberations will be a
bill to which we may lend ocur support.,

Thank you,
Sincexely,

Ed W - QWMUJV

Edwin M. Durso
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f Wastwngten, DC 20230

Harpi o0

2% SEP 1986

Honorable Peter Rodino

Chairman, Committee on the Judiciary
House of Representatives

washington, D.Cc. 20515

Dear Mr. chairman:

The Department of Commerce, ©n pehalf of the Administration, has
reviewed H.R. 5126, the "Satellite Home Viewer Act of 1986.," and
urges that it not be reported favorably.

This bill would grant a compulsory license to carriers to enable
them to retransmit to satellite dish owners the copyrighted material
that is broadcast by television stations, providcd the carriers

pay royalties in accordance with a prescribed formula and meet
certain other conditions. The royalties will be distributed by

the Copyright Office. Neither the broadcaster nor the program
producer/copyright holder could object to the retransmission or
negotiate for compensatiocn.

The license to transmit such signals toc home wviewears without fear
of copyright liability would complement the carriers’ prcsent
ability to transmit local signals tc cable comPanies arcund the
country without incurring copyright liability. This ability
derives from court decisions that these carrlers are “"passive”
within the meaning of the Copyright act {17 U.5.c. 111{a)(3)).
The bill indirectly endorses this construction. Wwe do not. Even
if we assume for argument's sake that the technical language of
the exemption permits this construction. a carrier who can
unijlaterally decide to transmit the signals of a local station to
cable companies willing to carry and pay for them, is actively
marketing a product, not a mere transmission serwvice. These
activities are not passive in any commonly accepted meaning of
term. To the extent that Section 111(a)(3) permits a contrary
interpretation. it should be altered. Thesc carriers should
negotiate for this privilege.

Instead., through the device of a compulscry license, the bill
gives them an additional statutory right to transmit copyrighted
material without having to bargain in the markeitplace. The
Department's National Tclecommunications and Information Admin-
istration {NTIA) hars consistcntly recommended elimination ©f the
elaborate copyright scheme for cable television under which cable
systems enjoy the right to retransmit any breoadcast signal upon
payment of only the royalty fees determined by the Copyright
Royalty Tribunal.




Q

ERIC

PAFulToxt Provided by ERIC

2 -

The compulsory license concept is an unwarranted intrusion into
the marketplace, whatever its theoretical justification may have
been at one time. As NTIA has repeatedly demonstrated -- most
recently in its 1985 report '"Cable Retransmission of Broadcast
Programs Following Elimination of the ’Must Carry' Rules" -- the
compulsory license may hamper the development of cable networks
and specialized program formats by hrpoadcasters and reduce the
incentive of cable systems to provide their subscribers more
nonbkroadcast options and viewing choicee. It is little more than
a subsidy to the cable industry and is inconsistent with the
public policy goal of providing broader and more abundant choices
to the public. We should not expand it. There 1is no reason Why
these copyright royalties should not be determined in the market-
place through negotiation among carriers, broadcasters and
copyright holders.

In addition, the Department believes the bill is manifestly unfair
to broadcasters who have entered into contracts for the exclusive
rights tc air a program in their particular market. Cable =¥siems,
by virtue of their compulsory license, can effectively "import"
the =ame show into that market. The bill would further undermine
the value of these "exclueivity" contracts in that it would permit
the satellite carrier to market the same program to local dish
owners upon payment of a low compulsory license fee.

The Office of Management and Budget has advise at there is
no abjection to the submission of this repor standpoint
of the Administration's program.

Sincerel




